Document Nos 0003 Page 1
-

May it please tre Tribunal, Wef}éye been in sore
difficulty in preparing our answer'féﬂf?ese motions partly
because of tre s™ort notice we have had wit» regard to
almost all of trem, and partly because we rave not known

in Yow muecr detail t'e Tribunal would desire us to answer

trems In tre ordinary way we should neither be wrequired

nor allowed to sum up our case at tris stage.

We propose rowever for tre convenience of tre Tribunal
and subject to its approval, to randle the matter in thre
following way.

First we propose to Mand in and circulate to tre Defense

for tre convenience of 211 concerned a Crronological Summary

of the wrole of our evidence so far as it is reasonably

St 2

capablé of belng dealt ‘witr in t?at way, down to tYe close

Nt ot T VT

of thre Netkerlands pkase of tre case on December 10, 1946,
’E;;; is a sorew%at formidable document, tre rain part of
wrich consists of 314 pages, tre preparation of which res
involved considerable labour. Great care Yes been teken to
avoid errors end omissions, but some risy unavoidably treve A
occurred, Bulky as it is, every item is necessarily nruch
condensed, but we rave given the reference to the page of
t¥e Record and ttre Exribit number for every statement so
that tte reader can ctreck end amplify it =2t will., At the
end trere are two Appendices; A gives @ general indication
of matters omitted because of their craracter not lending
tremselves to chronologicel treatment. Tris is of course
particularly true of much of thre orel testimony« We have
also deliberately reserved tre Class B and C offences for

separate treatment, At tVe end of Appendlx A is 2 llst of t%e :

Exribits wrick are extrects from "Forelgn Relatlons" deellng

with tre negotiatlons from Aprll to Decermber 1941 leading

———— -

up te tYe Paolfic War. Appendix B desls separately with

ot St TR A AT A

each accused, giving t'e pages of tre Mein Surmmary on whick
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he is a2ctuzlly nemed, & 1list of tis offices, ete., withk

dates a2nd references to tre peges of the Kein Summary covering
throse periods; trhe Exbibit numbers of extrscts from ris
interrogation; ond of speectes or writings by Yim (otrer thran
correspondence), if eny; and tre dates on wrich te received
decorztions for specific services forming pert of thre cose.

We Yove not red time to include onyw“ere tre evidence
introduced since tre close of tre strocities prese, I am
incorporating 2 good deel of it in tre following remarks,
as well as correcting one or two errors w-ic* have been
discovered in tre Sunmery.

In csking you to cccept tris cdocument we are following
tte practice preveiling in sorie courts, verticulerly in
Aperice, of banding in written briefs, but we would urge you
to rerenber what it does, end wrat it does not, purport to
include. liry it be Yanded round? (Peuse for zny discussion,
ond circulztion.) ;

Next I propose to =ddress you on these motions s &
wtole, covering generslly tre position of escl sccused in
relation to tre Indictment., If wren I Yeve finisted what
I Yeve prepeared for simultaneous trenszlation, &ny member
of the Tribunal wisres me to desl with anviring wrich I
rave omitted, I srail be pleased {0 faswer Lu uré besu of
ny ebility.

I will deal first of 211 withr tre Indictment gener=lily,
beginning witr Group One Crimes =grinst Perce., T ese consist
first of five conspirecy counts, t“e first count genersal,
tre otrer four stressing particuler r~spects of tte conspiracy
es it developedQ We rrve alleged that eect of them begen
on 1st Jenurry 1928 =nd ended on 2nd Septerber 1945, in my
submission rig*tly, especially as to tre latter drte, because
altYougr for exanple tre Lenchurien aggressibn may be said

to Yeve been sccorplis™ed in 1934, or even earlier so far
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es tre four provinces tremselves were concerned, tre domine-
ticn of tvem lasted to tre e¢nd and they were used to the end
to assist in furtYer aggressions. Good examples of tris

are to be found in Exribits 1214 2nd 1219 wrere TOGO 1is
giving instructions on 4 and 7 Deccember 1941 (and ctenging
ttem wit*in a few deys) os to the parts wrich lencruris end
océupied Crine were to pley in tre Pacific War end tre Crinese
and Fussisn evidence (extending rig“t up to 1945) as to thre
preper2tions going on t*ere snd tre use of Lenchuris es @
base for tre furtrer invesion of Crins 2nd tre actual end
centempleted invesion of tre USSR, It follows trat the
guilt of tre Menchuris conspirecy is not confined to trose
such ¢s Okeway Fesimots and Itegaki, wro are proved to Yave
teken part in tre originsl plot, and Minemi, Arski, Lotritrare
=nd Koisn, wro were cetive in it 2t an errly date, but
extends to 211 tre otrer sccused some of whom rey not rave
been sctive in it or even in favour of it =t tre beginning,
provided trey are proved to Yeve adopted it later. Counts
6-17 inclusive ellege ageinst 211 tre a2ccused tre planning
end preperetion of aggrescive woars egeoinst 2 number of
countries. Fere cgein tre crerges cover tre wrole period,
in our submission rigrtly. Plenning exnd preparation do

L S

not ceese wren rcturl wer begins, nor =re trey, or tre

conspiracy to wege trem, eny trc 1.s= offences because 1in a

perticular cese tre zetmsl mer mey revar tove occRrred Bl

211 or may tecrnicelly heve been sterted by tre otrer party.
Besicelly our proposition as expleined by ry friend

lr, Williems is trot from tre monent wren 2 particular sccused

is proved to Yevc joined the conspirscy until te moment,

if eny, when e is proved definitely to heve severed Yis

connection wit» it, "as lesder, orgenizer, instigator or

acconplice’, to quote tre Ckexter, Ye is guilty &8s # principel,

not only of the conspireey, but elso of 211 substentive
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offences contenmplated by te conspiracy, w-ich may be "performed
by bimself or any person in tré execution of suct plen'". In
tris a2nd otrer respects tre Crerter only empresizes legel
propositions familizr to most of us. Trerefore it is not
in our submission necessary to prove direct perticipation
by eny individuesl in tre particuler a2ct or a2cts tre subject
of any count, provided trey occurred after we prove thet be
joined tre conspiracy, end were witrin its scope, end Ye is
not stown to Yave repudiatcd tre conspiracy at tret date.
Trat being our view, I do not trink it would be relpful to
deel witr eac™ accused count by count, wric™ would involve
endless repetitione. :
With regard to Counts 18-25 "initiating aggressive
wars," we ey per*aps rave been unduly meticulous in drawing
tre Indictrent, in not following tret principle to its
logicsl conclusion, Vie Yave not charged every occused in
eack of trese counts withk "initiating" ot specific tires,
unless we expected to Yave evidence connecting him with thre
immedirte responsibility for trose acts at tre relevant detes.
Fowever if we Yeve friled in thet in eny individurl cese,
but given you sufficient evidencc to stow tret at tre date
in question esc* nemed eccused rad joined tre general
conspiracy, we submit tret trat is enough., We Ytave been
pcrképs too meticulous elso in @znotler respect, namely that
in tre ceses wrere =n sctuel declaration of wer czme from
anotter country before an stteck by Japsn we Yeve mede no
ctarge in tris category, even thoughr, &s in tre case of tre
Netrerlonds, we Yove submitted emple proof of Jepen's aggressive
intention #nd *ave .trercfore mede ¢ crarge of '"waging =2ggres-
sive wer." T'is does not apply tc ceses suct as the United
States end thc British Cormonweelth, the decleretion of wer

camc from tYem, but only becesuse J~pen Yad mede rer attack,
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first without 2ny declaration, Most of tre above remarks
apply to tre "waging class of Counts 27«36,

I would like to say e few words ebout the contention
that bec0usc deeclarations contemporsary witrh thre Kellogg-
Briend Pact showed tret it wes not intended to exclude self-
defence, snd left ecch nation free to decide whether it was
obliged to Y2ve Yecourse .to war in self-defence, trerefore
this Tribunal has no jurisdiction to nguirc into ttrat
decision,. ‘Tbis bes been deelt witr in the Nuremberg Jjudgment
at pp. 28-30., I would concede that-some latitude must be
2llowed in this metter. If you find on the facts when the
evidence of tre accused has been given, thet sucr o view
was botr gecnuincly béld end reasonable, it might afford =
defence even if you did not zgrec witk it. But we bave given
evidence to stow trat it wes neitter. 1t could only be
entertained by giving to tre words "sclf-dcfence' a meesning
which trey obviously cannot beer, nemely "tre enforcement
of tre poiicy of Japen in any part of tre world", Such a
meaning is sought to be given to trem in 2 number of Japanese
documents 2nd statements by trec sccused whictr arc in evidence, 1
Some of trem will be mentioned when I dezl witr the ceses
of those accused. But it cen be found very clearly in the
amusing Ex. 1270A in wrich a committec of Japenesc lawyers

working for tre Foreign Minister (Togo), tried to menufec-

ture en excuse for tre fzilure or deliberate omission, to

give warning before the sttecks on December 8th 1941, 1In

so doing trey destroyecd most of trose whrich rove becn suggested
eand fell back upon "self—dcfnnce“. In trufb trhere is not

tre sligrtest pretcxt for tris contention. We Yrave given
cvidence of plenned aggression by Jepen, rcting by trese
accused, 2t every stage. In trec approack to tre Pecific

War every 2ct of ezcr or tre allics during 1940-41 wes merely

provoked by some new sggressive move of Japan, obviously

B R S e T S e Sk L R e
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6esigned 2s 2 trreat zgeinst one or more of trem., There is
not tre smellcst cvidence of =n irtention by 2ny of threm

to atteck Japan, or cven to intcrferc by armed force with
her sggression in Crins, whicl they would heve been wéil
justified in doing.

I do not propose to go trrougtr all tre negotiations
leazding up to thre Pacific Vierr., Thre position a2t tre beginning
of them wes that Japrn had accomplished rer szggression in
Manchuria end bad echieved large successes in, but bad failed
to complete ber aggression in the rest of Crinz. If you
accept our contention trat tris wes actuelly an unjustified
eggression trat vicw must be thre touchstone in considcring
the subsequent negotistions, tYe¢ merbers of tre League of
Nations, and of trc Brussels Confercncc, including the United
States #nd Eritain, hed so declared and refused to recognize
these conquests, Threre was the Tri-Portitc Pact and tre
advence to tre¢ Soutr had begun. The Buropeen War wes in
progress end Fronece and tre Netrerlends over-run. Russie
and tre United Stetes werc not yet involved.

Jepen was in esscnce seeking, so far as ber negotietions
were genuine at all, to do sowething wricl was obviously
impossible, Stre wes like 2 burglar in possession of kris
spoils, who wants to be received back into respectable soclety,
not only witrout punistment, but witr thc retention of pert
of ris ill-gotten grins. Tre only point on whrich she was
prcparcd to compromisc wes Yow much of the geins, repecatedly
deseribed as "tle fruits of four and a half years of secrifiece
in Crkina" she should be 2llowed to keep. Any intelligent
person rust bhave known that on tris besis trere wes never
any Yope of successe

I think it is sufficient to examine the question wretrer
tre United States note of Noverber 26ty 1941, Ex. 12451

provided any lcgitimete excuse, es alleged by tre accused
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concerned, for Jazpen to go to wer. In my submission there
is nonce ‘On the contrary, every proposal put forward is
one which the United States and trose who later beccere its
ellies had every right to demend, and Japan every moral

and contractuzsl obligation to conccde. But even if this
werc not so, 1t does not contain tre sligrtest rint of 2
thréat that if it is not accepted tre United States or any
of the otrer countries concerncd would attempt to enforee
it by weres It wes only Jepan, reprcsented by some of these
sccused, wrier regarded and used ttre break—down‘of tre

negotiations es & ceause for wer.
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I now come to Group two: Murder, the inevitable conszcusrec> of
aceressive warfare, and the createst of all "COrimes Against Feaca. !
These Counts in our submission reduce this matter to its simplest and mosi
conclusive form, The argument that the crime of aggressive war involves
ex post facto law is invalid for (amone others) the reasons given in the
Furemberg Judgment. But when the charge is framed as murder it simoly has
no zpplication. Fwery statesman or commander who is a party to ordering
his army to attack znd kill an enemy, even in legitimate warfare, fulfils
all the conditions of murder if it was done without lawful justification.
However, if it appeers thet this was done in lawful belligerency he is not
guilty. Yow we must recognise the destinction between that which is un-—
lawful end that which is criminal. T“very criminal act is unlawful, but not
every unlawful act is eriminegl. In charging that aggressive war is a
punishable crime in the individual who launches it, we have to establish
that it is in iteclf such 2 crime, a burden which we e¢laim here, and ¥he
furemberg Tribunal has found there to haves been discharged., But when thé
matter is viewed as common law murder the point does not arise. The accus—
ed who necessarily fulfils all the other elements of murder, in that he
has purposely ordercd the killine of humsn beings, has to rely uporn 2
lawful justification. ZXe says war is such a justificestion, but if the
war is unlawful his justification fails. ow even if it were not established,
as we claim it is, that aggressive war, in breach of a treaty, is itself
2. punishable crime, it is certainly no% laﬁful, and therefore cannot afford
a justification for what is otherwise plain murder, If this has never
bern recoznized before it is only because the circumstances have never
arigen bofore, and it is high time it wes recegnized now. It has always
beon implicit in the definition of murder in ev}ry civilised country.
It disposcs finally of the last vestize of plausibility in the "ex post
Facto® argument. In group two we have alleged that the various acts of

warefare were illegal, and the killings murder, for one or two sr all

of three ressons.
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First that the wer was undeclared 2nd in the nature of a trocach-
crous surprise. Second, that it was in breach of the treaties ageinst
eggressive war. Third, that the manver in which it was conducted was
contrary to the laws of war.

This brings me to Group three in the Indictment. Conventional wer
Crimes 2nd Crimes 2gainst Fumanity. Our legel argument on this subject
is rather fully set sut in Appendix D to the Indictment itself. We have
proved all the facts there alleged. We claim to have shown that the
government of Japan was in effect bound by the ceneva Convention of 1929,
But failineg that we say thev were unquestionably bound by the Hague Con-
ventione, varticularly Nos. 4 and 10 of 1907, end that all the Conventions
arc merely declaratory of International Lew. TFvery outrage we have alleged
comes in our submission within 211 of them,

These are the ways in which we claim to hesve proved the responsi-
bility of the accused for these outrages.

1. Article 4 of the Hague Convention s#nd Article 2 of the Geneva
Convention provide that prisoners of war sre in the power of the hostile
government and not ¢f the individuals or corps which capture them. To
government or member of it in face of this can evede responsidbility by
trying to shift it on to 2 particular department such as the Wer or Javy
Ministry, or onto individusl commanders in the field, though the latter
and the officials of those Ministries mey ard do thereby acquire a responsi-
bility of their own. The main resporsibility remsins with every individual
member of the government.

2. Twery one of the accused must hesve been aware of the horrible
notoriety sttachadto the Jepanese army by the outrages at Nanking and
elsewhere in China, 2nd of the danger that this might recur.

3. We have proved a genersl similerity in the character of the out—

rages prevalent over 211 the theatres of war in which the Japanese army or
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navy operated during the Pecific War, both with one another and with what
happened in China, which establishes a universsl plan or pzttern, and in-
dicetes that this was a recognised policy of terrorism,

4, We have proved a leng series of protests over the air and through
the Protecting Powers wlich must heve brought to the attention of all the
accused the necessity of usitg.tncir guthority t» improve the conditions,

a duty which lay upon them in any case. In so far as these were addressed
to Toreign Ministers Shigemitsu and Tcgo. we say that they by no means dis—
charged their responsibility by merely passing the complaints on to the
Ministries directly concerned, and forwarding such few, mezgre and obviously
unsatisfactory replies as they recéiyéaffé.the Pvotecting Powers. Their

duty was to bring the metter before the Cabinet, which presumebly they did,
and if they could get no satisfaction, to resign.

Be “In'a number of cases we have proved direct pcfsonal responsibility
Qf“indiy;dugl gggusad for‘oqtrggeq»ig general or in particglar, including
Mg?su;,‘H%ta._Doh;hara,,Muto,,Itagaki, Kimurgnand Sato, who held‘commandq
inﬁareasquncernqd{ and Tojo,‘K;mura, Muto, -Sato and Snimada, who held posts

immediately. responsible at t%c centre. Thg ideg that commanders in the .

field:yerg‘glo1n responsible is unfounded. Put thev had & responsibility.
‘It ishconpended thet oy reason of the use of the vorés “nuiatisA
mutgndisﬂ the Japanese Government we: onlv bound to zpply the provisions of
the 1?29 P. O.:thanventicn insofar as thev were not inconeistent withAtbq
p;oyisions of Japanesn ;ntsrnal laweg and insofar as the exigencies of_the
war.s;?uatjon\pe;gitted or indeed .at their .discrgtier, The answer to.this,.
coPtGEtiOQ»,59W§¥§{53i§ﬂtﬁﬁtswinSQf??‘%“.thﬁ anvegtion is bindinqur sets
qgt»intqrnatiqqgl gqmmon_law,,tho‘Jepanese Government . could notishclterﬁ:,
itsalf behin@‘any domcstic legislatiog which would e inconsistent with it,
I? has”nevgr been denied thet persons may be _criminally lieble for

violation of internationsl law.
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In the Yamashita case, the responsibility of a commanding officer
was considered. The cherge was that the commanding of ficer "unlawfully
disregarded and failed to discharge his duty as commander to control the
operations of the members of his command, permitting them to commit brutal
atrocities against people of the United States 2nd its zllies and he there—
by violated the laws of war."™ The Supreme Court of the United States
stated that, in its opinion, an army commander had the duty "to take such
appropricete messures as are in his power to control the troops under his

commend in the prevention of the specified acts which are violations of the
X I

“law of war end which are likely to attend the occupation of hostile térri-

tory by an uncontrolled soldiery". Rosponsibility, according to this case,
and, it is contended, according to international law, is based upon the
"nower to control”.

The gneral proposition may, therefore, be stated that all persons
who have the power to control the acts of others who commit dbrraches of
the lews of war and who, knowing that such breaches have been committed,
take no steps to prevent their repeiition; or who, having resson to anti-
cipate violations of the laws of war by persons under their control, fail
to take proper measures to nravent their occurrence; or who, having = duty
to ensure that their colleagucs conform to the laws of war, neglect to por—
form that duty, ere themsclves guilty of offerces against the laws of war.

In fixing the responsibility for violations of the laws of war upon
persons who, by resson of their official position, h=ve power to control
the acts of subordinates, and who mey be remote from the places where the
atrocitics are actuslly committed by the forces under their control, it may
be contended that it is necessary thet such persons should have knowledge
that atrocities are likely to be committed or have been committed before
ény responsibility for their failure fto prevent the commission or the re—
petition thereof ean be imposed upen them. Once it is shown that a person

has the knowledge or ought to have the knowledge 4hat atrecities are likely
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to be committed or have be-n committed by others under his control, it is
submitted thet o duty immediately arises to exercise the power of contrcl

g0 a8 to prevent the commission or repetition of such offences, No person
can rid himself of respomsibility if he deliberately fails t0 meke inguiries
end by reeson of such fzilure does not acquire actual knowledge of atro-
cities. If this were so, every member of a Government could gein immunity
simply by neglecting to inform himself.

It is also contended that, when & state of things is widcspread and
notorious, there is 2 prime facie presumption of knowledge which calls for
rebuttal by the defendants. In the absence of such rebuttel, knowledge
may be inferred.

As to knowledge that satrocities were likely to be committed after
7th December 1941, it is an igpecrtant fect that the Japancse Government
wes at war with China from 1931 until 1945 and thet during that periocd
many atrocities and other flagrant breachss of the laws of war were com—
mitted by the Japenese Forces sguinst prisoners of war and civilians, end
that notificetions and protests concerning such atrocities were sent to

he Japanese Goverament in Tokyo and the gencral facts, if not the exact
details, were notorivus thioughout the world and particularly in Japen.
Evidence of such protests was given by Dr. Betes.

After 7th December, 1941, many letters of nrotest setting out de—
tails of bfeaches of the luws of war were sent by the Swiss Ministor on be
half of allied Governments to the Jepanese Foreign Minister. In most cases,
there was no reply at all, while in others, after repssted romindere,
replies were fortiicoming only efter great delay. In no case was any
satisfactory answer ever rcceived. Many reguests to vieit camps in Japan
and elsevhere were mede by the protecting power tut, with 2 few exceptions,
visite wore a2lways refused. Whon reasone were given for refusal, they

were, in most cases, fictitious.

Permission to visit camps in Thailand, where the prisoners of war
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and native labourers were hel& under the most appalling conditions, was
frequently requested, but consistently refused by the Jepanesc Government
on grounds which.were clearly unrecason=ble, Exhibits 473 and 475, with
Colonel Wild's evidence, esteblish that the operatiop‘on which these un—
fortunate men were forced to work was of strategic importence, ordered by
Imperial General Headquartcr;, under the finsncial control of the Japanesc
Governemnt. The welfare of these men wes deliberately sacrificed to so-
called strategic necessity, which in itself made their cmployment, even
under good conditions, uniawiul,

In many cases, the conduct complained 6f by the allicd powers was
the direct result of deliberate action by Japansse officials in passing
laws and promulgating orders goveraning the discipline and punishment of
allied prisoners of war in Japanese hands.

The United Stetes and British Governments on many occasions reminded
the defendants of their obligations in motters concerning prisoners of wer
and. refercnce may be mede to the occasions on which they informed the Jap—

ancse Government that it could not escape responsibility for the con—
sequences of its disrcgard of the principles of internz2tional law,

With reference to the contention thet the Potsdam Declars-tion and
inetrument of surrender did not refer to any war criminals other than
those guilty of what =re callecd "Conventional War Crimes", Not only

izt Mefonndol a8 g nsto A ponasrustion

, ool we heve now proved
that it is not hased on fact, dbut that the then Japenese government fully

urderstood that it ineluded those respomsible for the war, by the entry

from Kido's diary Fx. 1283 of Auc. 9th, 1945,
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I will now deal with some further points in the General Motion
of the Defence. Most of them I do not think it necegsary to answer
unless requested to do so by the Tribunal. The legal points were mostly
dealt with on the motions directed against the Indictment itself, and
are in our submission out of place at this stage. But I will =dd a few
wirds on some of them. Practically all of them are contrary to the
plain terms of the Charter, but we prefer 4o meet them on their merits.

I will take parss. 1 ~ 6 together. We repudiate altogether
the idea that International Law is a matter to be proved by evidence
(paras. 2 a2nd 13). So far as we rely upon particular treaties we have
proved them,' or more correctly placed them before you. The only kin&
of law which requires evidence is the law of a country foreign to that
in which the Tribunal has jurisdiction. This is an International
Tribunal. International lLesw is your law. As to an international code
and. the right to establish an International Tribunal to enforce it,
Japen and most of the countries here concerned recognized this at
Versailles.

The code is well defined in the Treaties existing at that time
or agreed upon since then and ixn ?he common standerds of humanity. This
gubject wes dealt with in the judgement of the Nuremberg Tribunal ppe. 36-42
and although it is not binding upon you, and could of course if you wish
it be amplified, for the present I adopt that passage. It also digposes
of the contentions in paras. 7-8 and 10. These I submit are peculiarly
absurd: "you cannot indict a nation," it has been said, the reason being
that the acts are those of the individualgs who held power in that nation.
Now the converse is suggested: "You cannot indict the individual criminals
because they committed their crimes in the name of their nation." So is
the idea in para. 10 that because you cannot conduct & government without
agreement among the individuals who form it, they cannot be guilty of a

criminal conspiracy it obviously depends upon the question whether the

policy on which they agree is criminal or not. The statements about
Thailand in paras. 20 and 48 are contrary to the evidence. ZExhs. 1186,

655, 602 and 1275 with the evidence of‘Colonel Wild, show that it was



"became Cabinet Councillors or Military Councillors to a later one.
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the intention go invade Thailand and that it wvas done, before any agree—
ment was reached. The contention in para. 48 with regerd to Thailand and
in para. 58 with regerd to the Mongolian Republic that the Tribunal
cannot deal with offenses against them'because they are not represented
in the Prosecution and are not proved %o have consented to it is in

our submission absurd. In no legal system that I know is the right of

Prosecution limited to the injured party.

g Coming now t@ the motions with regard to individual accused we
observe a general tendency to suggest that meny of them cannot be guilty
because they were career officers or officials. It is necessary to
distinguish carefully between the position of such pecople in the Jspen
of this period and ir some of our own countries. In Japen the service
ministers always Lhad té be senior officers nominated oy their colleagues,
and from 1936 oﬁwards they had to be on active service. With regard to
the civilian ministers many of tkem from the beginning, and from Februery
1937 onwards almost all of them were alsgo career officials. 1In each
case the practice wes for these men to hold career positions one dey,
vecome Ministers of State enother dey, and revert t¢ carcer positions

again after they retired from what we skould regerd as political office.

Sometimes, after they hed retired from one cabinet or commend, they

Moreover, even in their cereer positione they did not maintain the
tradition of such men in our countries that they merely carried out

their instructions. We find service officers, both senior and junior,
teking part in plote directed to alter the course of politics in Japan,

and carrying out pelicies of their own in their commands, with the some-
times reluctant acquiescence of the governmeants whom they were supposec

to obey. We find the Army issuing officially statements of its views on
questions of general es well as ermy policy. We find ambassadors threaten—
ing to resign, and resigning, when they did not see eye to eye with the
government at home. There was no discipline emong them. Under all

these circumstences it is idle for these accused to shelter behind the




excuse, which might be velid in some cﬁuntries. that they were meraly
career men.

When considering inéividual responsibility of esch of these
men it is our submission that as long as ﬁhey held their respeetive
positions with knowledge of what was happening or with = duty to
inquire into it, and without any attempt to relieve themselves of that
responsibility, it attaches to them. This spplies to all of them,
wvhatever the nature of the position. A soldier can ask to be relieved
of his commend, if he diszpproves of that which he is called upon to
do. Ve have two instances given to us by the witness Tanaka of men,
himself and one other whom he mentionsd but did not name, who resigned
important positions in the War Ministry, the latter specifically upon
the ground that he disagreed with the War Minister's pelicy. In the
last resort it is the duty of even a soldier or a sailor, and equallﬁ
certainly of a civiliean, to disobey an order which he knows to be
contrary to International Law. Ve have so many instances in the
evidence of such men disobeying orders or acting contrary to the policy
of their official superiors when they did not think it was aggressive
enough, that it is idle for them to say.they could not have done the
same when it was manifestly unlawful.

In the cese of cebhinet miaisters, members of the Privy Coﬁncil,
pna men summoned to the Liaison Confereneces, Imperisl Conferences, and
meetings of ex~premiers; they could have done much more. Kot only could o
they have ebsolvad themselves from personsal guilt by voicing their
orotest, if they really dissented from the policies pursued, nnd'
resigning any office they held. They might easily by so doing have
altered the whole course of events, The Japenese system was very
stringent in the matter of cabinet unity and responsibility. One
dissentient could, by refusing either to resign or to withdraw his
opposition, ferce the resignation of the whole cabinet. This is well

illustreted by contrasting what heppened in the cases of Matsuoka in

July 1341 (Ex.14:7-6) end Togo ia septembor 1s43 (Ex. 1273).. In tae
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case of the Army and Navy Ministers, they could and Army Ministerg did
breck up csbinets merely by resigning.

- We have in the evidence rather stressed the fact, because it is
unusuel, that certain individuals in the Army znd Nevy outside the govern~
ment could prevent the formation of a cabinet, or bresk it up wvhen Iformed,
by the exercise of their power of nomineting, or refusing to nomineste,
or forcing the resignation of an officer in the service to those cabinet
posts. Iurther the evidence shows that this power was actually used to
more effect by the Army then by the Navy, coupled with the occesional
outbreek end constent threet of insurrection in the Army to 2 greater
extent then in the Navy. The liavy Chiefs therefore, if they had wishod
to stop & particular policy on conecientious of prudential grounds,
could at any time heve done so by using the same methods which the Army
found so effective. Among the civilian ministers there was no outgide
‘erganizetion which could interfere in the way the services could, but‘
each individusl minister hed his own power of action.

Nor is it of any use for any individusl to show that his opinion
wes opposed to a particuler sggression, whatever the grounds of thatb
opposition, if he acquiesced in it e#nd retained hie position.

Coming now to the Privy Council, that body had a right to examine
treaties and other matters of importance. Their meetinzs were abttended
by memvers end officials of the government to explain their views and the
reasons for them. The responsibility for their decisions, which inveri-
ably supported the government, rests in our submission both upon the
memnbers and the explainers.

The ex~preaiers had the responrsibility from July 1940 onwards,
of consulting with Xido, as Lord Keeper of the Privy Seal, on the edvice
he should give to the Emperor ss to the choice of & successor to an
outgoing premier. It was his cduty to report their views individuslly to
the Emperor. On each of these occasions therefore they had the opoortunity
of testing the policy of each suggested candidate and influencing it Dby
their choice. This wes particularly imporﬁant in the choice of Tojo in
October 1941, and only less so in the war-tims changes in July 1944 re-

sulting in the eppointment of Koiso, and April 1945 resulting in the
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appointment of Suzuki, Kantaro. On eack of these occasions Hirota and
on the last two also Hiranuma as ex-premisrs had opportunities of meking-
a firm stend for peace. They didn't, On the first occssion Eirota,

accordine to Kido (Ex. 1154), definitely suppoorted Kido's recommendation
= ’ ¢ =

of Tojo against Wekatsukils proposel of Ugeki, who might really have
stoppe& ite On the lzst two both of them supported fighting the war
té a finish and concurred in the choices made.

Xven more vital were the Lisison and Imperial Conferences in

1941 and the ex-Premiers meeting on November 29th of that year (Ex. 1196

(o1

. Hirsnuma). Everyone

which ajves the viewa expressed by Hirota an

vho attended those shares with the cebinet end with Kide the responsibility

for what hapoened. If anyone who was opposed to wer, especially anyone
who was opposed to it on morsl grounds, had spoken out beldly against
it, regardless of internal repercussicns, it is more than possible

that the Emperor would have refused to sanction wer:; No one did — if
indeed there wms anyone who held such views in Lis heart.

I notice a suggestion, that three of the accused, Hoshino, Muto,
and Oks, merely attended the conferences in a secretarial cepcity. If
that were true, in our submission it does not absolve them. But
actually, the evidence in our submission shows that, even if that is
technically truc, they were all pereons of much grester position and
infiuence than the word would imply.

The decorations received by the verious eccused during the
period, some of which are noted in Appendix E to the Summary, are in
our submis&ion of particular significencg. They vary of course in
importence with the rank and position of eech accused at the time
they were awerded. Particulars will be found in the personnel records.
We suggest that it is difficult for an accused to deny responsibility
for a particular matter, when he has accepted @ deceration for Lis
services in respect of it, especially e high decoaration. Particularly
important ere the decorations of certein of the accused by Germeny, the
detailed reasona for which are given in Exhibit 1272, and the actual

eaward of some of which is recorded in Exhibit 2247.

I now come to take the ceges of the accused one by one.




