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The proceeding was begun at 0900.

THY. PRESIDENT: Paper 608 is a recuest
for the production of documents by the accused
SFIRATORI, tre docurment being the 'Berlin-Rome-
Tokyo," November 194C edition. It 1s a merazine
publisked by tre German Foreign O0ffice. SHIRLTORI
contributed to it.

Mr. Caudle eppears for tre appliceant?

MR. CAUDLE: Yes, your Fonor.

THFE PRESIDENT: . And you, !lMr. Tavenner,
for the prosecution?

MR, TAVENNER: IMr. Forwitz and I.

IR, CLUDLE: e mede every effort to
obtein trat and have not been able so to do.

THE PRESIDENT: Well, it is ordered as
prayed.

Paper 604 is an epplication by the prose-
cution for tre medical examination of the accused
OKA™A. Do you arpeer, Mr, Tavenner?

MR. TAVENNER: Yes, sir.

THF. PRESIDENT: Mr. Brooks for the
accused.

Is there any opposition?

MR. BRODKS: No. This doctor, UCFIMURA,
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is the one he is under the cere of now out there,
and re will be setisfactory to tke defense for the
psychistrist to represert them et the examinetion.

THE PRTSIDENT: The applicetioﬁ asks that
he be examined by two psychistrists, one selected
by the prosecution and cne by the sccused.

MR, BROOKS: Yes, I telked to lMr, OFARA
end he said the doctor in cherge of the hospital,
UCHINURA, he will be satisfectory.

MR, TAVENNER: Since the prepsrstion of
the application I have found thet it may be advis-
able to transfer the accused to an American govern-
ment hospital during the tire he is being examined
by an Ameriesn psychlatrist, and for that reason
it may be well to hesve the order include authority
to the Marshal to transfer him there.

THE PRESIDENT: ™ill it be tke Marshal
or the Supreme Commander?

'R, TAVENNER: Tke Supreme Commander.

TEFE PRESIDENT: I will include in the
order a direction that in thet event, that is, in
the event of tke prosecution's psychistrist
desiring to exemine bhim in an Americen hospitsl
thet the transfer be effected on suck terms as thre

Supreme Commender directs.




IMR. BROOKS: It may be added that any
course of treatment thet he is undergoing also
be continued with the Japesnese doctor while he is
there. I don't imagine he will be there very long.

THE FRESIDENT: Suppose Fe is proved fit
to stsnd his trial, end then a nice question arises
&s to whether it is too lste to try him before
the present Court on the present charges. That
can be decided by my colleagues, but T won't let
this pass without making tris observation.

IR, BROCKS: I have an affidavit to file
in his case, and T will file it when this other
exemin&tiﬁn is filed. It goes to his medical
history, if the Court please. I will save that and
file it after we hear from our doctors.

THE PRFSIDENT: Pgper 613 is an applica-

tion by the prosecution for amendment of the
Tribunal's orders numbered 254, 296 and 435, con-
cerning the production of witrnesses, namely:
FATA, Fikosaburo, IIDA, Shojiro, NATSUFURA, Tomo~-
katsu, FASHINOTO, Toranosuke, YAMADA, Otozo,
FLSHIOKA, Yasunao, I'URUII, Tadaijuki, TAKEBE,
Rokuzo.

These orders of the Tribunal were made

as regerds the first three in July last, and as




regards the others in September,

(™ereupon, IR. BLEVETT entered
the conference room.)

THE PRESIDENT (Continuing): The prose-
cution pointed out in the application trat the
orders were mede prior to the general decision of
the Tribunal concerning the production of witness-
es and the system of preliminary examination to
determine the value of their testimony or prorosed
testimony. I certeinly did make trat general
order on beralf of the Tribunzl and if these
matters had come before me after the change I would
Pave directed whazt the prosecution now desires.
All trese witnesses, I understand, are still in
the sazme custody as they were when the orders were
made. Tre applicetion states that winter condi-
tions and remote distance meske communication with
the Soviet Union difficult and that it irvolves
trensportation difficulties, indefinite period of
time end considerable expense, to bring any of
+ these witnesses,

"het ras thke defense to say? "rat bhas
the defense counsel representing the accused to

say?




Major?

MR. BLAKENEY: Well, sir, I should 1like
to point out that notwithstanding the dztcs
on which these subpoenas now sought to be recorded
were issued run from the first of July to the 16th
of September, at which time, of course, winter con-
ditions did not prevail in the Nortrern Hemisphere.
There has been no return of any nature on these
subpecenas. e have been given no indicetion of
whether the subpoenas would be served, have been
served or could not be served. I tkink this alone
speaks volumes for the possibility of obtzining
~any relief trrough interrogatories for the wit-
nesses.

I should like to point out also that wit-
nesses similarly situatioted in other custody, who
were subpoenaed as of approximately the same dates,
or even in some Instences later dates, have been
sought for and have been reported on and are now
in process of repatriation from British, Dutch
and otrar custody.

ts far as concerns the argument given in
this motion that the witness FURUMI, for example,

has been requested by other accused, I might point

out that Mr. "illiams represents one of the




eccused who heve zpplied zlso for the witness
FURUMI, and he can state his own viewpoint con=-
cerning that. .

As a metter of fsct, I am unable to see why
the fact thet other accused would like to inter-
view the witnesses is the reason for czlling threse
subpoenas for witnesses which we in good feith
require,

It is quite true, of course, that your
Fonor has changed the system of production of
witnesses, but I don't believe that thet should
militete 2geinst the successful defense of an
accused who wes prompt enough to secure orderé
under the epplicable procedures at thet time. We
had no inkling of znd no idea thet the system would
be changed and in good fzitk we s eccured the sub-
poenas, and I can't see 2ny reason why that shouldn't
be executed, There is no recason given in this
document rather than inconvenience znd expense,
both of which the Tribunal has repeatedly said
skould not be consideretions in a trial of this
nature,

Mr. ™illiams might explain his position
in connection with FURUMI,

MR. ™MILLIAMS: If it please tke Tribunal,
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the order for FURUMI provides for interrogatories
that every fecility be given towards submitting
those. Naturslly I should like very much to have
FURUNI eappeer in person to be interrogated and
used as & witness. On the seme grounds as Major
Blakeney, our defensive grounds may be different,
but his position in the government of MManchuris
was of such importence thaet I think it quite plain
trat as fer as I am concerned certzinly thet he
ought to be here, and I, of coursc, would like to
see him appear.

IR. BLAFKENEY; ' I should like to make omne
further remark if I mey: that of the eight witness-
es listed in this zpplication, one, of course,
has elrecady been here and testified. That is the
witness MATSUMURA, and I don't think any of us is
very much concerned about him eny further. I have
his affideavit now. Of the remaining seven at least
four were cleerly connected by prosecution evidence
with the case, end their importance could be méde
quite obvious by quotetion from the record, and
T think I cen submit thet it is 21so quite obvious
from the record thet those four or five witnesses
might be of wvital importence to the defense general-

ly, not only to tle one that has subpoenzed them,
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THE PRESIDENT: I don't know why the
orders I have already made were not given effect.
It may be the fault of SCAP, it may be the fault
of the Russians, or it mzy be the fzult of somebody
else. On the other bend, it may not be the fault
of enybody. I am not in & position to know. I
must assume thet 211 of the people to whom my
order is directed will carry it out, but the fact
remeins that these men who have been subpoenaed are
not on their way. They are just where they were
when the subpoena wes issued., In the meantime, I
heve chenged the method of epprosch to those people
about their evidence. ' I bave substituted in the
prlece of & subpoena &n interrogetion in the first
instence, and I suppose there is po reason why I
should not now deal with‘tris metter as though it
came before me for the first time. It would be &
very technical stznd on my pert to say, I have
issved 2 subpoena and therefore I will see it
through.

T will teke that stend if the witnesses
were in the course of being removed under sub-
poena, but the position is exactly the szme in
their czse gs it is in the cese of eny other wit-

ness or propoced witncss in respect of whom I
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have given an order for interrogetion in the first
plece. So I will countermand the subpoenz and --
I will postpone the service of the subpoena or

the execution of the subpoenea and substitute and
direct that in the meantime, pending the service
of the subpoena which is to be the subject of fur-
ther direction, the proposed witnesses be inter-
rogated and thet every facility be given for their
interrogation by the defense. Tret is to say, I
put your witnesses, or proposed witnesses, Major
Blakeney, in the seme position as other witnesses
whom the defense are seecking to have brought here.

Is there anything further?

MR. CUNNINGFAM: Yes, sir, the metter of
General 0tt. I took it up with you lMonday.

TFE PRESIDENT: 1T couldn't trust my
memory, so I looked up the record to see whether
General 0Ott ever made any zffidevit, but he has-
mede no affidevit of any kind. His neme has ap-

reared frequently in documents; he head quite =a

deal, sent and received several documents. Had

he mefe an effidavit it might be different. It
would be an odd thing to call for his cross-
examination on documents only. Tre defense are,

of course, open to call him as = witness eand I
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will deel with any applicetion th=t may be made to
me for a2 subpoena for him, '

IR. CUNNINGHAM: We mede application for
a subpoens for bhim, Mr. Caudle and I, and you can
appreciatc the situstion for us to teke severzl
weeks to go to Peking to interrogete bim when it
would be a2 simple metter for us to bring him kere
as a witness, end we rencw our request that -- our
epplication for = subpoena for General 0tt as a
witness for the defense.

TFE PRESIDENT: I think his evidence is
of sufficient importance to direct thet he be
brought rere, so I will direct tre subpoena to
issue,

M. CUNNINGFAM: Thet is fine. Thank you.

THE PRESTDENT: I thought you wanted him
brought by tre prosecutioﬁ, for'cross—cxamination.

IR. CUNNINGEAM: I would ratrer heve him
for cross-examination, and I take the view that
even though the witness only testifies from docu-
ments which he has issued, thet it ought to be suf-
ficient grounds to cross-exemine him on trose
documents, their authentieity, thelr source, the
information thet he based them on, and =211 that.

But I see the Court tekes a different viewpoint.
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But there were no live witnesses in the German-
Japenese phase of the case. They msde out their
whole cese by documents and zffidevits. Don't
you see?

TEE PRESIDENT: Fave you meade any attempt
to interrogete him? It mey be that you will bring
him here only to find thct he sent and received
thet document. So far the whole of his testimony
is confined to documents which are sent or received.
The whole of the evidence concerning him is con-
fined to documents which he either sent or received,
and 1t mey be by bringing him bere thet he may say,
"I sent thet document, or received thzt document,"
and nothing would be gained. For wrat pesrticular
reason do you want him, Mr, Cunningham?

MR. CUNNINGHAIM: T hezve Ambasszdor Stammer
here end heve interrogeted him and questioned him
on tre 2uthenticity of these documents. I have
informetion thet Ambasszdor Stemmer wes sent here
specifically because General 0tt wes sending infor-
metion that was not zuthentic, and he was replzced
for thet reason, and his evidence has been given
- weight, epparently, in this cese.

TFE PRESIDENT: Did Stemmer testify trat

Ott sent misleading information to Germany?
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MR, CUNNINGHAM: First T went to find cut

the source of Generasl Ott's informztion before I
attack it. ‘Don't you see?

TFE PRFSIDENT: You see, you get thet by
interrogetion really.

M. CUNNINCFAM: T can't interrogste him
in China. It tekes tkrec weeks or & month to do
SO,

THE PRESIDENT: I wouldn't expect him to
admit on being interrogeted that he sent wrong
informetion. I think you hzve & reason to think
thet he did, from the testimony of Stemmer, or
sonebody that you interrogeted elready -- thet you
hzve & good reason thzt he be brought here. I
wouldn't expect you to interrogste him with a view
to finding out wrether he sent misleading informa-
tion to Germany.

MR. CAUDLE: If it plecse your Honor, we
have informetion thet re wes sort of on outs with
his government and thet he was sending this infor-
metion in an effort to prove thet he was 2 Prussian
and not a Nazi, and I understand tkct he came very
nearly being assassinested back when they hzd their

own purge in 1934 and 1935,
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TEE PRESIDENT: Feve you informetion thet
he was misrepresenting the Jepenese attitude to
the Germzns?

M. CAUDLE: At lezst our clients.

THEE PRESIDENT: Did you get thet informa-
tion from Stzmmer?

MR, CUNNINGEAM: T got mine out of the
Foreign Office.

THE PRESIDENT: From whom?

FMR. CAUDLE: The Japsnese Foreign Office.

TEFE PRESIDENT: "hich man?

FR. CLUDLE: . Mr. DTA.

TEE PRESIDENT: ™ill you give evidence?

<., CAUDLE: BHe seys thet it wes thc rumor
going round. I won't mske a general stztement.

THE PRESIDENT: "hat does Stammer say?

MR. CUNNINGHAM: Stsmmer scys be was sent
here by Ribbentrop becsuse the stories between Ott
end the ambasscdor to Germeny were so inconsistent
that he wanted to get 2 true story from Tokyo, &and
Ribbentrop told me the same thing. .

TEE PRESIDENT: Thet would suggest thet
0tt wes misleading the Germen government,

MR. CUNNINCEAM: Ott wes mislesding his
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own government.
THE PRESIDERT: I will give you the order
for the subpoena.
(™ ereupon, at 0915, the proceed-

ing was concluded.)
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NOTE:

The attached pages are corrected
pages and should be substituted for the
corresponding pages in the Proceedings -

in Chambers, dated Wed 1§ Dec 46.
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THE PRESIDENT: Have you information that
he was misrepresenting the Japanese attitude to
the Germans?
MR. CAUDLE: At least our clients.,
THE PRESIDENT: Did you get that informa-
tion from Stammer?
MR. CUNNINGHAM: I got mine out of the
Foreign Office.
_ THE PRESIDENT: From whom?
MR. CAUDLE: The Japanese Foreign Office.
THE PRESIDENT: Which man?
MR. CAUDLE: Mr. OTA.
THE PRESIDENT: Will you give that evidence?
MR. CAUDPLE: He says that it was the rumor
going reund. I won't make a general statement.
THE PRESIDENT: What does Stammer say?
MR. CUNNINGHAM: Stammer says he was sent
here by Ribbentrop because the stories between 0tt
and the ambassador to Germany were so inconsistent
that he wanted to get a true story from Tokyo, and
Ribbentrop told me the same thing.
THE PRESIDENT: That would suggest that
Ott was misleading the German government,

MR. CUNNINGHAM: Ott was misleading his

N




