THE INTICTMENT

The Charter divides the crimes ¢ver which the Tribunal is given jurisdic-
tien inte three categaries: (a) "Crimes Against Peace", (b) "Cenventional War
Crimes" and, (c) "Crimes against Humanity”. While this division is followed in
the Tndictment, it will be contended thst the basic justification for 211 »f
them is the seme, If is that breaches of International Law, whether establiched
by custom or treaty, are crimes for which the perscnal responsibility lies not
only upon the humbler individuals who actually commit spccific breaches of the
laws of war, Tzt has always been recognized, but on the same legel principle
it lies also upon those in higher positions who by their decisicns bring about
breaches of International Law and Treaties, The tine has come to put into action
thig principle which has been boldiy asserted and firmly established, I%he indict-
ment involves no new law,

The charges are divided intoc three UGroups,

In each case the charges are laid under the Charter ~f the Tribunel, which
is a restatement of international law, and in the case of Group Iwo, also under
the domestic laws nf the countries concerned including Japan,

Growp Bne: The charges are laid both wunder Article 5 {a) and 5 (b) of the
Charter, 411 the Counte allege wers both of aggression and in vinlation of Inter—
national Law, treaties, agrecments and assurances, On the facts ~f this cease it
will be contended that the distinction is immaterisl, THe first five Cnunts
charge conspiracies tn wage such wars; the first crmprehensively covering
the whole plan as one conspirecy, the remsining four Jdealing separatcly with
various phases of it as it is allesed t~ heve developed,

#0ounts 6 tn 17 inclusive charge the D:fendsnts with the crime ~f planning
and preparing such war seperately agsinst each Hation,

Counts 18 to 26 ineclusive charge the crime of initiating such wars separately
agalinst certain parties,

Counts 27 to 36 inclusive charge the crime of waging such wars separstely
against certrin parties,

Grour Two: The charges ~f murder are laid undler 211 the pareeriphs of Article
5 of the Charter, It will be contended that the inten#icnal killing of » human
being without lawful Justificetion is murder by the law ~f every civilized country
including Japen, by whnse law even the intenti~n is unnecesssry, Lawful belig-
gerency, i. e,, fighting a war »f defense acenrding to the laws of wer, is such
a2 Jjustification, but Counts 37 and 38 sllege that the belligerency ~f Japan was
unlswful becauce it wns 1n breach of trestiec and srggressive in nnture; in Count
37, owing to the absence nf = declaration nf wear, =nd in Crunt 38. by reason
of breaches of treaties frrbidding such agression, Counts 3% %o U3 inclusive spply
these contentions tr specific inst~nces ~f murder, in the verious surprise attscks
made on Pecember 7th-8th, 1941,

Count LU charses » conspiracy to procure or permit wholessle murder nf pris—
oners ~f wer and civilians on land and ses, Counts 45 t- 50 inclusive are specific
charges of murder in some ~f the mnst notnricus of such ceses, the "Repe of Nanking,
and other cities in China, Counts 51 snd 52 enntain similar
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charges with regard to ~ttacks on territories of the U.S,S5.R. Examples of
such wholesale murders during the wars which begen in December 1941, are too
numerous to be made the subject of separate Counts.

It may scem strange to inelude charges of murder in an Indictment before
an International Tribunal. 3But it is high time, and indeed was so before this
war began, that the promoters of aggressive, ruthless war, and treaty-breakers
shoulcd be stripped of the glamour of national heroes, and exposed as what they
really are—nlain, ordinary murderers.

Group Three: The charges are 1laid under naragraphs (t) and (e) of Article
5 of the Cherter, and 1t will be contended thet paragrerh (b) is adequate to
cover them all., They allege conspiracy to commit and the actual commission
of large numbers of breaches of the laws and customs of war, conteined in or
proved by the prectice of civilized nations and the various Conventions govern—
ing the conduct of hostilities, the treatment of prisoners of wer, and of ;
persons and pronerty in oc¢cupied territories. It aprears that those who framed
the Conventions never contemplated the possibility of such outreges as are
alleged against Japan in the conduct of her wars from 1931 to 1945, and dealt
with under the charge of murder in Counts 44 to 52 inclusive. So far as they
are referred to in this Group they have to be cdealt with under such mild
phrases as appear in the Conventions, e. g., "inhumene trestment", "failure
to respect individual life®, etec.

The Defendsnts nermed in these Counts are 2lleged to be responsible for
all these atrocities both because they initiated the policles which led to
them, sometimes directly orcdered thelr commission, and in all cases recklessly
neglected the duty which lay woon them to take adequate steps to nrevent them,
in spite of numerous warnings.

In the Perticulars of RBreaches under this Group in Apvendix D, it is
alleged that Jepan habitually violeted almost every Article of the Conventions,
and every known law of war.

There are five appendices. Appendix A gives, under ten subject—heads, an
outline of the story which will e related to the Tribunal with regerd meinly
to the charges in Group One. Appendix B gives the text of the prinecipal
Articles of Treaties which it is alleged thet Jepan violated in the course
of wars which she plannecd, prepared, initi~ted and weged between 1931 and 1945.
Appendix C gives a list of Assurances similarly alleged to heve been broken.
Appendix D gives an outline of the main laws of war, Conventions anc ~ssurances
alleged to have been violated by Japan in the cherges in Group Three, as well
as the Perticulers of Breaches 2bove mentlioned. Appendix E gives as against
each individual Defendant particulars of the princival grounds on which he is
included in the Indictment, based mainly on the positions which he held and the
activities with which he was connected during the veriod, especially during 1°4:

It should be clearly understood that the omission of any name from the
Indictment in no sense imvlies that the individual is exonerated from compli-
city in the charges, or may not be charged hereafter. Tor convenience and
clarity in presenting the case it was found necessary to limit the numbers in
thig trial., Many of the principals are 2lready dead. One, General T"R:UCHI,
hes been omitted solely on the ground thet his mental and physicsl condition
makes it impossible to try him. 3But the Indictment includes the survivors
of those who, on the evidence at rresent available, apperr to have the major
responsibility for most of the rhases and a2ctivities which contributed to the
crimes alleged agrinst Jepan.




