In the preperation of the genersl opening state \
the cpenin; statements of the varicus divisions of the dv‘_ .
& serious effort hes been made to state the facts to be
the satisfection of all the accused and their counsel. The
been prepared so as to inform the Tribunel of the generai ¢ {
the evidence. Dus to confliets of intonbtc. differences or‘
and the divergent ofricisl positions held by the ascused, it
nust be apprerent to the eourt thet it ls lapossible e do so
completely. ESome of the sccused necesserily take lssue with =
of the vericus stetements of fests, vessomings, philoscphies,
inferences &nd oompiieities ir the svente ®s set forth in thes
opening statements, It is, therefore, necessary that the
accused desire to reserve te themselves the right to present
thelir different views of the facts im theiy individuel opsning
statements and in the presentation of their individusl cases.




First, I propose to make an opening statement on
behalf of the defendants(DOHIHARA, HIRANUMA)) HIROTA, KAYA,
MATSUI, MUTO, OKA, OSHIMA, SHIGEMITSU, SHIMADA, SHIRATORI,

SUZUKI, TOGO and UMEZU, In the case of the ten defendants
on whose behalf I propose to sreak, this statement is in
the nature of a supplement, which is deemed by them to be T]
necessary to Dr. Kiyose's opening statement. It constitutgs,’”

so to speak, Part II of the same opening statement, but in ‘
the case of the defendants DOHIHARA, HIRANUMA, SHIGEMITSU

and HIROTA, who declined to join Dr. Kiyose's opening

statement, this part is the only opening statement to be

made on their behalf,
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ivided into 3 items, and again into 14 sub-items. These sub-itus-

are also coiposed of still smaller h:adings.

2+ Argument concerning the direct cause of exvedition and its evidence.

2 &

/ This is divided into 3 items, 8 sub~-items.

Part II: Argument and its testimony concerning the process of

develorment of nilitary operations of both countries

Group 1.

Ry
) Ba
3 e
)

Group 2.

o

Zhis is set up in tho order of charges in the Indictment

Refutation against the s2lleged "Crimes against Peace®
Refutation against the allcged "poressive Far”

This concerns almost all the counts

l. Denial of our aggressiwe intent

2. Economic aspression

3s Acguisition of political and militaristic domination
Concerning plan and vremaration of war

Argument concérning xocut101 of war

mn

1. Refutation against alleged ti e of

)"
(&)

correnc ement of war
l(Court 19 and 28)
This ihcludes 4 sub-items

2. Explanation against allegation that Japan did not resort to
nediation or arbitration for the pacific s« ettlement of the
dispute (Apbendix A, Ssction 2)

A

This includes 4 sub-items

\/

3« Walidity of the Fine Power Pact (App. A, 4-5 nag

Refutation and explanation concorning alleged "murder®.

(Count 50, 37, 38)
R




Refutation egainst the alleged denunciation of the rights of
lawful beiligecents (Counts 37, 38) Contains 3 sub-titles
Argument and refutation concerming the various alleged

"sarticulars of breaches."

R
it

lefutation and explanation concerning the alleged "conventional

Group 3.

war crires and crimes against humanity™. (Counts 53-55,App. D)
(I pointed out here the problems which are the special features
of China)
A Refutation and argument concsrning Narcotics ‘roblems

(App. D-1, Sec 9)

This contains 4 sub-titles

B. Problems concerning noisonous <o
[ - ()

I wondered whether any concluding remarlk might be needed for Group 3, but
o & L

considered it could do without it.

o —— - -




E Par’ L1: Argument and its supporting cvidence concerning the motives and
direct gause nilitary o.c-ation in China
A, Arpument and its supporting evidence concerning motives of military
operation in China

hreatened its

e
e
Q
=
ct
plld

1. The special domestic situation in Japan wi
existence

v  a.ouestion of over-population

This is the problem which necassitated Japan to march into China
continent. As this is the basic prcllcem of the whole incident, I consider
that the mtmost importance should b 't upon argumnent of this poiant. ¥y
intextion is to quote, &s men as possihle, the statisticel facts and articles
and publications of occidental personncl so that thoy rav pive more effective
imprsssion to the Tribunel. Follow'n” ara the nriacipal items of argument
in connsction with this problen.

(1) Evidence to testify the disastrous demage incurred on Japan's
nolitics, economics end society as the result of overfioving population.

: Evidence will include the following:

(a) Statistical study of Japan's population and ecstimated number
of population in the futura. I helievs these data are available from the
bock by mr. Teijiro UEDL and clso from the Statistical Dureau of the
Government and the Population Probler ..esearch Institute

should
(b) I like to prove to the court the meagreness of Japan's land

e

by giving the comparison of property ard land per sach Japeness based on the

estimated number of population in the future and that of the European and

fmerican countries. I trust the data for the same are aveileble from the

I 0




former Census Board, Statistical Dnroen of the Govermment. I remember

having seen some useful materials in Dr. Ueda's bool:.

(¢) I also wish to give another comparison of the standard of life

S

————i

in Japen and in Buropean and American countrles, that OL Ja an heing based

i on the app roximete producing capacity of the average land area.

N e s 2% s T sl 1

This data is available from such place as the Population Problem Research ‘ {
Institute and also from Year Books and Almanacs of the European countries,
which are provided the Imperial Univ.rsity Library. s

B. 1y argument will tend to show that nothing is more t “ag;c and distressing

s a———

than the economic plisht in which 13 ossary reou1s1tos of 1ife that is,

b =i e —————————————

food, clothes end habitatioan are insufficient. I shall further intend to

show that the sa -l ement of the over-*aﬁulntlon problen was an absolute

- S T vstton i ——— O ————— S ——————————— —
essentlalltv for the securwtv and “?u“ot;on of culturc o; tbe Ja‘ﬂneee 1
people. I shall quote the examples of over-population in Xurope to support
5 i e ———— ‘_“_'_,_,_,_,,.__.-—-—- ot SN Sty S
my ergument.
I am not yet quite certain what data should be usad for this purpose. I ﬂ

remember two books, "Population and World Peace" and "Porulation”, written
by American writers whose names I have forgotten. I once bourht these books
at the .ARUZEN but they were burnt. I hope they are available al IATSUITURA,
GANSTODO or ISSEIDO at Xanda, Tokyo.

2. Principal items of my refutatioa comcerning Japan's policies aining

at resolving the over-population problem.

() I dssire to testify that Japan's agrlwulture had not suzflclsnt

a7a01t" to absorb all the surnluu ooﬁulatlon.

The record of investigation carricd out by the Ministry of Asriculture and




and Forestry and also by the Tokyo Imperiasl University Agriculture Department

concerning availability of further arslble land in Japan, readjustment of
rice fields, transmigration of rural psople, result of nationalized managemen£
of agriculture, etc. will be sued t> support this argument.

ii} The policy of sending immirrants to overseas proved of little
use in the way of disposing surplus population. I shall prove this by the
following documents: Statistics made by the Foreign Office conceraning Japanese
immigrants, investiration by the same office of the condition in which
Japanese immigrants were checked by South and North American countries,
statistics made by the former Colonizction Office on Japanese Immigrants to
ianchuria, and etc.

iii) Birth control proved both fruitless and difficult to execute

as mesns of checking the expanding nopulace. This will be explained nartly

br tha fact that the general public, especially those in the remote places

(=0

were totally ignorant of medical knowledgs and were reluctant in Temiliarizing

L

themselves with the method and va tly b the particular Japanese moral which
has orohibited this kind of »nractize. In ths face of apparent lack of any
authentic figures and other documents, I feel the above is the only way to

testify this point. I wonder if any foreign material mey be available, such

as books by irs. -

iv) Evidence to show that E?Qy§§;;§1izatépn,of Japen was the only
means left for Janan to dispose of ths ever increasing population.
I consider the collection of followin~ materials is necessary to testify this
noint.

a) Comparison of the numbsrs of people that Lgriculture and Commerce

could absorb to them and that of industrr, to be shown by tables.
e




b) Teble of ratio thet the wrircinal industries in the foreign
P N o

L 1

countriss could avsorb the ponulation. In case both & and b are unavailable
L £ 3

nerheps we can ask some one in the Burcan of Statistics who is fully conversant
with this problem.

¢) The extent of industries in Japan in the past cs well as the nax-

imum capacity that they could absorb the population to be shown in statistics.

————

3) Testimony to show the extent o;rigdustry'that Japan needed to establish
as meansrpf disposing the sur*lus'popul.t%on.
i) Estiration of ertent of inaisctry that Japan nseded in ?ronoting
the standard of living of Japancse peopla to the samz level as fhat of American
and British peonle.

This can be attained by showing on one i~ad the average living exgsens» of

British and American neonle, which conli be obtained from Almanac and othor
£ 5 s

=

increase

4

statistics, and Qrevarin; on the othsr the table to show the ratio ©
of populationin the past as well as tho ostimetion of the same in the future.
Of course ths number of peovle which could be absorbed by agriculture and
commerce in the future should be taken into consideration.

ii) Then tho estimated extent of industry noeded vo meintain the
living standerd which is opproximatel; lower by 20 por cent than that of
American and British »neople. Obtainable in the same method as above.

iii) Classification of industries needed to be es:ablishe& or
extended. What will come under this eo”ing would be'light industries, end so
I shall oick up light industries first cud then a “ew heavy industriss tq‘go

with them. I believe the data are available from linistry of Arriculture and

For:sstry and ilinistry of Comnerce and Industry.

Lrd
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4) Esciretion of required quantity and particulars of raw materials for the
industries thus promoted.-

i) Approximate figurss of row raterials required for the industries
to be promoted and erxpanded in accordance with the above now nlan. (This will
hereinafter be abbreviated as “ronotad Industries) Although the exuct figures
may not be available, sinilar figures may be available by studyiag the raw
materials in the nast for the existing industries, naying attention, at the
same time, to an inevitable nscessity o iuprovemsnt of machineries and
rationalized management of business end. Tie mey bs able to gel some onc from
the linistry of Commerce and Industry vho is competent in this work.

ii) Calculation of transportation capecity end others to be promoted
in accordance with the promoted industriocs. Caleculation will he mads under
the same »rocsss as above.

5) BExplanatory evidence with reracd to the source of supply of ‘the
above raw materials.

i) Yaxirmm extent in which ther can be obtained within Japan
ii) Meximum extent of raw materials aveileble from the foreign
comtries. Only thing we could do on thase two items would be to et some
engineers who are fullv conversant with this type of work in the inistry

of Agriculture and Forestry and also the }fnistry of Ccmmerce and Industry,

and let them estimate the figures.

6) Testimony to show the difficuliies in the way of obtaining supply of
the alove required raw materisls from ths foreisn ccuntries and thc circum-
gtances in which Janan had to rely on China for this supdly.

i) ™xplanation will be mads on the so-called policies of nationalistic

economy Wwhich every country, after Wo:".i Var I adopted. This Is to show

e
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the main difficulty which hampered the supply of
I believe there were a

few books vritte

row
whos» names I cannot recollect just

materials to Japan.

n by scholars on econor
at this

ii) ®xplanation will be ma

boycotted Japanese

nolicies

noment .
to the court how every foreign couniry
merchandis Itorials for this are abundant with the
glnistr§ of Foreign Af airé and Ministry of Commerce and
iii) Argument to show t

: only way left for Ja
. 3

industry expansio

&

industry.
that uxdmr the circumstances as
n in the way of uring
nlan was to rely om

L ]
tination o

aoove, the
ring the raw materials for the
a Cainag
iv)

rarticular
ere available for Janan from China.
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s avallable.
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nd cuantity of raw materials which

do not bslieve cay boo
vias i

on this subject
cooperation was to

cooperation betwecn Chine and Japan
anan 2nd shall further state how the
be carrisd out.
Particulars of the plan of this coo
the Foreign Office and also
lention must be nad

eration are availabl
from the

1
so I tiust,, from
fornier Planning Poard.
n the following noints, and also it must be ropeatedly
stressed that the cooperation was on absolute necessity for the existence of
JJepen..
a) What Japan did was not an ecomomic aggros
near to be similar,.
b) B},’ the

the

sion, although it mny
esources of China

conomic coopsration, Japan did not want to monopolize
and it certainly
trade between foreign countries and Clina.
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1id not intend to interfsore with the




c) Economic cooperation could only be realized by the deliberation

between Chine and Javan. The quantity for export and i port of the both

countries was to be fixed anaually or by certain periodical terms upon such

e

deliberation.

d) The econonic cooperation between China and Japon was not to give

to Japan its prioritvy in obtaining raw materials from China.

e) In carrying out this cooperation, it was nec2ssary to improve and

modify some of China's existing trade ragulations which had beon set out aiming
N ~ -

at rejecting foreign goods from Cnina. It will be necessary to show thet this
modification of regulation was not only for the good of Japan, but elso for all
the countries concerned.

f) I trust special nmention must be made that the economic cooperation

between Japan and China will materially contribute to the welfare of the

Chinsse neonle
'

& I

C and that it is also of wital importance to the existence of
igpan.
i) EBvidence to show that Phere existed 4n China the current thought
- of fearing and consequently rejeéting aliemss
In this connection I desire to refer to sthe historical facts in olden timss,
and then to the anti-foreign thought which was remarkable at the tinme of
China's opening to the foreign counsries in 1842. Then I shall proceed to
explain the circumstances’ in which the Opium War ih 1842,'the Tor against
British-French Allied Force, the cause and process of the Yunnan Incident in
13876, scores of incidents of persecuﬁing foreign missionaries by violence,
anti-foreign and anti-imperialistic movam:nts in 1926 and 1927, atc.‘toc_
place. Following books may be useful for this explanation.

l

T




China lMission Year Book
llorse, International relations of the Chinssse Empire
Sriith, Chinese Characteristios
idddle Xingdom, writer's name unknown
United Kingdom and the Far Test, writer unicmown
Anti-TImporialistic lovenment in Chima by ITAGANO, ilo

ii) Bvid.mce to testify the anti-Jasansse novenents carried out
in China

a) History of anti-Jananesc novemonts. Foreign Office hes this
ma.teriecl.

b) The »rocess that the anti-Japanese movemsnts were turnsd into
riotous actions and its reasons.
The ronsons enumercted in my argument on Spscial Situation in China will be
elmost sufficient to explain the above reasons, but I am desiring to add on it
the explanctory remarics on guiding principles of anti-Japanese movement of
Communistic Partiss and Comiunistic Troops in China, Collaboration of
Enomintang and Communist Parties immedictely after the Si-an Incident and how

he anti-Japanise movenants wore turned into riotous movem:snts by tlhe mobs and

.~

”

wriggling activitios of troops.
c) %vidence to show the facts of anti-Japnnase riovements by forcs.

I shall guote Dr. Kivose!s remarks in the opening statemsnt on China's armed

proparation against Janan, and will Pfurther testify the facts of riotous and

. T

violont anti-Japcnese actions carrisd out under the collahoration of Notionalist

and Communist Partiss irmediately after the so-called Si-An Incident.

This argument nust be onpioyed in such a way as will convince the court that
5L
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situation preve llng in China in thOSv da ays. larco Polo Bridge Incident,

-

Jazan?s dispe tcmlent of nriicd force was neecessary to cope ”1tn the emergeney

e s -

et g Bl S . - I . b v

Incident, Ewan-an-mcn Incident, Lt. OYAIA Incident, reinforcemont

e

of sarrisonms in Shanghai Truce 4rea mey be quoted to explein this iminent

———
v

situation in those days. All the moterials which seem to have ecmanated from
—————  ——————————

the military suthoritics are apt to interplete these incidents from the

standpoint of necessiyy for t“u sacnrlu" of armed troops. (They are willing

P e B T —

to admit that it was our side which startod to attack first and endeavor to

-

justifv such sctions by using the stratezic expression of "initintive attack

/
4

to control the situation®. However, I an 1ncllnpd to consider that the —

explanation of that kind is too militaristic, and desire to asnroach these

intters from the standpoint of absolute nscossity f

or_the malntenance of
50 _DaLawaRe. 0

Jepan?s right o

d) Bvidsence to show that it was China's anti-Japanese activitics that

s e s e e T T ——r————

necessitated Japan to resort to smergency measures.
-

e —— o g

It is absolutely iaperative to impress tho court with the emergency of the

situation, inasmuch as it is only by doing so that our disvatchment of troons
e n—————

is justified. Hnergency in this cass moans that the danger at that tire
T e

so iminent that Japan could not hf1ord to resort to uustomrrv means such os
b R SR RS

esking for the mediation of the third nation. Evidencc must bo tendered to

Nes—

e

testify to this purposce.

)( 3) Svidence to show thet the Communistic activities in China soriously

—

endancered the right of cxistence of Janan, ex osed Chino to the neril of
o = E ] ~ =

&

collapse and the rights and intorests of the Powers in China were much dis-

S — i

R ——

turbed. Together with Chinats anti-Japanesc activitiss, this subj.ct -
iy o
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Chincse Comfwnistic activities - constitutes two important reasons to juslif:
our digpatciment of treops to Cuze, and so tiis must'li- ot o apdee i o4
£ Py s .

et e — i —.

from every possible angle. ~rollowing are those things which must not be over-

loozed when doing so.
a) llenace of Commaistic influence over Japan.
b) Historical description of Communistic activities in China -

availabls rom "History of Comwnistic Aetivities in China® by the Foreign

¢) Evidence to show that the Communistic nctivities in China were
carried out in cooperstion vwith the Soviet Communists - in fact they are quite
identical,

Several deoclarstions made by the Third Intermationnle after the Batum Confer-

e ————————

ence in 1610 will be quite effective to this pruposse. Also several documentory

moterials to show th: guiding »rincinle of the Third Internationale toward the

Chinese Commmistic Party, education undertakon b the Soviet to enhance

Cormunistic principles among Chiness, and identity of Soviet Communistie

3

activitics and Chinese Commnistic activ

These are awvailable from the translations done by the Foreign Office of

[N

tiss, are to be tondsred.

&

[N—

"Colonial Principle of the Soviet Commnistic Party”, “History of Chinsse

Comaunist Llovements™ and ™History of Sovict Communistic Movercnts™.

—_—

d) Wvidonce of irperialistic advence into China of Soviet

Sl

Comunistic farty.
A —ay

= i) I shall endeavor to exnlain in detail the agsrossion and its

<
o S
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unethod by the Soviet Union into China by giving full dstails of history of

Soviet invasion into iinor Asis, Jaucasus, and Outer longolin, of Cormumistic

— ———

revolutions in various slaces, and of Soviet's armed assistance to such

;2
G
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(I publication "Soviet's invasion into the Far East™ may

referred to)
_____._‘—""‘"\w
1i) That Soviet grodunlly inwaded into China psrover shall be testi-

fied by deascribing the guidance that Soviet undertook over Communistic revo-
lutions in China, the endeavor on the part of the Soviet in establishing
so-called "Soviet" in wvarious part of Chine and the assistance it adninistered

in orpanizing bolshevized farmers! associations. (Date availabls from the

o T

=

Foreipgn Office inv;st%fations) iention nmust also be made on the People's Front

B e )

T S e ———

e
ilovement which wes carried out shortly bsfore the outbrsalr of the Chiaa Tn-

—— et —— — SRR
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cident, Although I do not think of any dofinite nnterials to testify this

poiat, I remcmbaer having read something about it in the Ilorth Chins Deily Hews

at that tirc. Also I belisve seme is included in thoir report of the

W

Japonsse Consul General in Shanghal to the Foreign Office.

Another evidencein connection with this point is that the Soviet established

m

2 s»eciel deportment for Guidence of the Folitics of Chinese Troops in an

£

end :ovor to Bolshevizs China. (Lwnilable from the Foreign Office) Details of

riotous actions 1n the British uOﬁC”SSlOES in 1Q26 5 30 Iuc1dent und the

e———— A ——————

)<‘ Vanking Incident of the followiﬁg yaar Wﬁd thelr rel tions with the Communist
Party will be the good ev;d e e for this purposa.
(Mnterials are available from the Foreﬂmn Uffice, as vell as from the investi-
\“_—"*F—
gations corried out by the South khnchuria “ailvay Company Shanghai Office)

— ’ —

This testimony will cover as far as the Zeople's Front Movement a few vears
¥ i — o e e T e .

bﬂfor the out“rczk oY the China Inc'@enﬁ: (Aveilable from the Yorth China

.

Daily Yews and the report of Jeponese Consul in Shanghai)
€) Historical description of divelopment in which the Comaunistic

movement in China was turned into national noliey of China.

2
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First, the collaboration of Kuomintang and the Comrunist Party in 1926(7?) -,
and its rupture in la tcr yvears, declaration and policy of the Communist

- — e v -

narty a ftnr the rU)tu“ and the instructions of the Third Internationale.
(Available from the Foreipn Office's "“1utory of Com:unist .ovement in China)

Su%Ju:atlon campaign of Chiang lal—sqek over t1n uOﬂnunlst +roons whlch

e e —— s S —————

dnv~low=d gra dually from suppression of Communists to comnro“is with then.

NS e

(Historical desc r‘Dtloﬂ fqu Su’"~ch1r tLup to Si-an tlﬂe as vell as Si-an

Incident and the collaboration of Kuomintang and tbe ComJuqlst Ba”tv “tﬁr

S~ N - - - = " = S o5 I AN A

the Si-an incident will be vivan as pre ude to the wvvquat;on of war against \

e w— PN —— eSS S - . e N i

Japan by the Communist Troops. 1A"ﬁ war erxpense of the Lational Arm' of China,

PR

p— v~ b -

official propaganda of anti-Japencse movemonts by the bationalist Government
will be explained. (I do not thinlk there is any handy data to prove this,
but one can set up convincible argument on materials aveileble from the
Foreign Yffice and former TOA DO3UN XAI. Military authority moy keep some
data)

f) Bvidence will explain the P“lath’t" be Swaen the Conrunlstlc

e ———————— - e

——————

L et —

movement in China and the sams movement in Japan. I believe data are available
from the Home Uffice end Justice Yffice, but I am not positive about it.

g) Further evidence will show that the Comrunistic movemsnt in
Chine was to beccome & fatal blow to the fate of China. This can be testified
from two different angles:

i) By tendering evidencs that 2ll the Communistic movements in

China were dirccted by the Soviet, which had pulled strings behind the screen,

it may be concluded that the moveanents themselves were rfn1;~st1v ”e)rns,ntlng
\ T — -

e o —————— R

tho Sov1et's 1“tent10n of marching into China,
e 0




ii) “vidsnce to show that Soviet had equbllsh=d two routes in

wmerch ng 1nto C 1nq. One of them was from Sloerlq to Dalr en and ‘ort Arthur.

Svune _ - — O — s ————

The best indicetion to show that this is not my mere surmise would be the

i e et gy

attitude of that country in lenchuris at the end of the nresent wor. The

Tother route was the onﬁ”?rom Sln.kluw Provinece to Haichow of h“1n~su Province
crossing the uhllm nainland. ihis can be evidenced Y thﬁ LCCt thut the
= ,___,,,4ﬂ'.-—z-»-w"~ﬁ-""""” T —
Communist Party in uh;na Vhl”h is the counterpart of the Soviet Communist
= M e SRS Sk — e A o iy ey

Party, re noved its headgquarters from Kiangsi frovince to Si-an, that Singking

—————————— e

Prov1nco had = Communlst ~ovcrn3r, whose name I have forgotten, cx that the

provinces where the Comrmnistic > activities were nost actlve were SE ’SWI(°),

YANSHUKU( ?) Honah, the district along the Wiang-ho River and northern part of
Kiengsu Prov1nce, all of which, when geographically studied, constitute this
second routc.

!Nov‘my arcumsnt is that if Soviet had succszeded in 1nvad1nr into Chins through

these routos, China would have bsen d1v1dod 1nto two “o‘tlon" ﬁnd not only

Manchuria, but also Yorth Chmn quld hwvc been reducod to the same »osition

as Outer Monpgolia, and it would have very much threatenod the 1nde:cndent

s b

xistence of #hat country. II once Chirat's independence were threctoned, the

e SN

fute of Janon Vhlch h&o had closost r*laulon 11th that country should have »zen

at staeke. I consider it would bs very important to concrete this a ;umcnt w1th

e

more detciled svidence.

h) Bvidence will show that uOlSJEVlZ&thd of China or its split in

the way as above, i it were carried out, was a fatel blow to Japan. This

———————— ettt ‘ bt : i ———— e e

will be testified by the following:

i) dvidence to show it would have nullificd the excrtion of Sino-

Japan economic cooaeratLQn.
PSS e e sohie o




to show that it would have been un-

T snEEEEER L R ——

>< \ii) Aroument and evidencs

By

avoidaehle for Jayan to hwve Sov1et Darel.ing intoﬁforea from lanchuria, and

I s

then into Jajan.
T e o AR .
: g
by the hsaa
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The nrosent
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i) That if the Comu

movemant of re“,rwl strlze aou rampant 1n J‘Un

nistic activities in Japan were

guarters in Manchuria, it would have intensified the

wit

2roma sy

to be directed
activities.

h Communist

sarty at its back,

may be used

o

as

gt

on instance to +cst1£} tllu-

DU o

T

i) Bvidence to show the ser 1ous danu

'ould

i et

nﬁ tha

qave 1ucufrcd

“moan

on the rlghts and Jntﬂrcots of ths Juronean and Anerican countrises

e s e g o e s

by the

Communistic disunion of China.

PO RS —_

AR s

i) The Sov1ot s 1r;nc1“lﬂ of Status

wuo Destructionism and its

challenge to all the capit;listwc ne tloas v111 bn ,cstlfled

(Date are cesy to

cet from Lenin's declaration)
‘ ii) If Soviet had succeoded in establishinc the second route in

coning out into China, its influenco w111 firstly cover all tho d1$+rlcts along

e — R——————————— S——

lie Yantszcklwng L

L ————

Livcr, then to oouth Ch1 na qu flnullv to Indlm. I may not

: i = s
be able to obtanin any material documents to te fy this, “wt the argument
i e AR P —— EINNIRE——— Pu— ~ AL

and Judgment bv cormion sense w111 suffies to prove thls.

o

g:rpedition to China.

—— e

- Nos 2: The direct cguaa of Jah.n's
M

Rammeatic .

-

whet will coms undsr this headine ”111 be evvln ations of the circum-

stances which necessitated the expedition.

tiom will be mode to convince the vovrt with the circun-

T ——————

1, Detailed explanat

Ade into China or

S ————

This

stences in t‘osc days, in ‘thﬂ Jasan had to nluker in

ot g

e et e 55 A e S— ———————————————

demand reconsid
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the

attenct conclusion from the above

easily be carried out by induciny
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ioms nrpuments; following however are its moin points.

a) China's aati-Japanese novaacnts were turned ianto riotous and

violent actloﬂs.
i e

) Tie Chineso Covvnulstnc trooou olayed tne part of wvanguard of

&

%

e TN SR Y S M RSN

all the “ntl—Jo”anesc nov;mﬂnts.

— i R NS———

c) The Hincse National Army, under the instigption and intirddation
A ———— e et e A e e T S S i st

of the Communist troops, turned 1rto 11t1-Junanes~ party qnd £inally the

T S e s emmspansans e T T )
[FE——— -

e

“rlﬂGlplt ol anti- Jaonnose or rnﬂmstwn* Janan bccamo the ‘national policy of

NUNEIRRRRSSSSINGGSSR L T e - ———

that oountry.

S —

d) Japan's inportant rigbts and inter osts in China wzre infringed

e ———— B e ————————a

e T———

by their armed force, and anan WS comnelled to re sort to the armed force to

cope with th“ 1g<rg ated situation.

e o

2. The nenace upon our existence was gcttlng mors. serlous every day, “Jd the
\ g S : : —————————————

51tunt101 d+d aot allow J apan to overlooL it any mores In order to explain

thls, it “111 be necessary to alludn to thn trend of r031st Jan n ﬁolicy of

the Commmist troops and of anti-Japanese policy of thc thlonal Armv and also

i b £ R RUS—— . R e

to expension ﬂﬂd roolenlshment of ﬁrmed preparation in China. Hention must

2lso be made on the flerce anti-Jdapaness rlots cqrrlod out b" the general

L . T

T — A A e

nublic. These materials have already been mentioned in the above,
—————

By explaining the Imlnrncc of the oluuatlon at that time, it will be also ne-

e NI

cessary to meke it guite cl«qL that Japan could ﬁot afford to resort to the

e E——————

ordlﬂary diatioq of the third powor to SOLtle tbe smtuatlon.

T a S i T

\ 3« Zvidoncs to testify thet the ovwedition,pvccutcd undur the circumstances as

o~ S oy

mentioned in the above was in no way ﬂfrlﬂplﬁL the provisions of international
o g AN NS 2 N St i 0t -

e =
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law, nor th specifie customsrof Chinc .
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i) Leecal arguaent on right of self-dsfense as viewed from tho
\‘"- = - - " L ———— N ——— :

N —— B

standpoint of inteructional lae

To Justlf" “the expedition end its operation, those books such as “Ul”est

~

7y the Department of State, U.S.A. and

o Into aational Law® »nublished
whoaton's "International Law™ as well as the hellog's declaration im 1928 will
be quoted.

11) There ar< several trecties comcluded bv'u,en China and foroign

—— . R o 1 s g g
countriscs which, upon oxpectation of its nec essity, providod in u"cm the rlvht
» i D SRR — SRR,
of military operation for self defen Thess will be quoted to supvort my

INNSSRNSNN————

argument.,

i 2) The Peking frotocol in 1900 providss the right on the behalf of

C)

the Yovers to station their rarris to assume security oand cormunieation

between Peking ond sea routes.
k}) The Commercial Treatv which provided the right for the sirmatories
S
to anchor thoir warships at eny time at any port in the coast of China
contincnte (Both of the above arc availabls from the “Collection of Chinese
Treaties" by the Foreign Office and from Hartlets's "Collection of Treaties™)

ctual instences in which the Powers put in nction their right

of self defense. Theso will include: Opium War in 1842, Tar between China
and the Anglo-French Allicd Porce in 1858 and also the samc in 1860, Boxer's
Trouble in 1900, the Wan-Ilsion Incident in 1926(?), 5, 30 Incident in 1926,
Yanlking Incidont in 1927, Tsinanfu Incident of tho sane vear. anchouli

Incident cauwsed by the So-iet in 19 2

- 19 -




Part II: Argument and its supporting ovidence on developmont of kilibary

Operations of both countries

T T S LR —

I do not think we need to explain each stage in the develomaent of
this Incident. Whot I intend under this heading is a clause-by-clause refu-
tation and explanation against our Millegal cctions™ as are 2lleged in the

Indictmente.

Group 1l: Lefutation and cxplanation against the alleged “Crimes

———— - v ana sy e o RO S I S P

The Prosecution charged in Counts 1, 2, 3, 5, 6, 19 2nd 28 of the

Indictnent, in connection with this CGroup, that Japsan committed the folloving
crimes:
l. Japan's expedition was an act of an aggressive var or a war

.

infringing the »rovisions of the international law.
2. Japen plunned, prepared and czecuted war or wars in China with
the objoct of securing its military, political and economic domiunation by
establishing a seporate state or states under the control of Japan.
3. Each mccused concernad particiyated os leaders, or_nﬁizers,
insticators, or accomplices in the formuiation or exscution of s common plan

or coaspiracy.

I shallnov endecvor to refute acpainst thess charges undsar the following
o <O 0

A. Refutation against the allcged "aggressive var®.

This is the most inportant point at issue, inasmuch as it will incidentally

tend to decide whother the nresemt Pocific War vwas legal or illegal. The
i




Lol “er started with the Japan's militery operation in China, whidh
wos executed under the iminent necsssity of self defense and then it developed
into a greater war, and so the utmost importance should be pleced oﬂ this
vointe. It is difficult to dstermine the scc e definition of an

it . . 2

aggression™ but it appears that the Indictment indicates the following

two rpoints, namely:
l. Attoinmen’t of military, sad nolitical domination (Counts 1-3)

2. Attaimient of econonic domination (Count 1, etc)

In accordance with the Indictment, it does not sesm to make any difference
whether the domination was to be attained dirsctly or indirectly through

the so-called nuppet govermment. What is very siznificant in this counsction
is that the Indictment did not charge the action itself an act of te Jorial
ag:ression, but charged in Appendix A, Section 92, "intended to resort to
force to gnin territories™. The intention of the frosecution may lic in
assuming that above No. 1 clearly means territorial ag ression, but 1 am

inclined to considor that the renson why the froscetuion r:frained fron

fas |

efinitely saying so was becausc it intended to define Japan an aggressive

Ao

o

country without referring to the non-annexetion and non-reparation principle
manifested in the KONOE's declaration, and this consideration stesrs my course
of refutation.

In denyin:; the intention of agression, I trust we can do well by denying the

alleged 1lntention of ﬁllltﬂ“v, wolitical and cconomic domination, and this

will sasily be donc, on account of the special situation of China. In fact,

X
v
it is easicr with China than with any other country, and it would certainly

icult with ¥anchuria. It is fortumte that ws can attribute our
)
. T




1licory ‘opcration to the

Undsr these considerations, I intend to composa
:ilitary ovperation with the followingz points.

a) Svidence to show that Jepan had no intention of territorial

aggression on China.

i

1is will be evidenced by such officiel documents as KONOE's Declaration,
ZIR0TAYs three principles, Joint Doclarstion of Japan, iianchoukuo and China.

In ad

(a9

ition to this, the following may be used 2s collatsral evidence.




Be

i) Japan has never tried to invade into China, although
she tried in several occasions to prevent the invasion
of other countries into China. In hoth occasions of
Russo-Japanese war and Cerman-Japanese war, Janan saved
China from the invasion of those two strong powers and
thus secured China from the encroachment of the European
countries. It was also from Japan' s true intention of
securing China' s territorial integrity that Japan con-
tributed toward establishment of the principle of equal

opportunity in China.

1
|
N

If Japan had an intention of territorial ag-ression, there
were better and more adequate opportunities in the past
than the China Incident. Japan never tried to take
advantage in those opportunities, and this is where
Japan is entirely different from some of the countries
which demanded China either territories or some special
rights on the slichtest plea of their missionary's being
killed or their exploring party being assaulted.
Evidence will be tencered to show that it was impossible to
acquire in China the military domination.
i) In order to militarily dowinate China, it will be
necessary for Japan to constantly station in China a
garrison of more than several millions of troops, and even
then, it will be a very difficult tasl:, and Japan had

certainly no such nower.

PHETss
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rstem of China 35 yery intrisated. Th =
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are regular armies, collateral armies and irregular
armies, and each of them has different orincinle and
interests fron the other. Centralizaticn of power or

established military system is alien te the condition of

Ch

(-h

a. ftbove all, the irregular armies may be considered
as private troops ¢f their comminders, and same thing may
be said of soue of the collateral armies. These armies
occupy certain part of disiricts as their own, and it

is impossible even for Chiane Kai-shek to control all of
them. Thatl it is impossible for Chiang Kai-she” will be
sho'm by the fact that he is now experiencing great diffi-
culiies in controlling the commmnist troops. If it is
impossible for the central.govnrnneht of China, it should
be nore so with any of the foreign powers.

The tendency of rejecting and despising aliens, which is a

remarkable phenomenon among the Chinese people, is more

93}

clearly seen in the localities further from the central
part. This spirit has deeply infiltrated into the troons
in the localities and so it would easily be surmisable that
the troops with such »rinciples would not be dominated by
the foreign troops.

Evidences to show that it is impossible to gain nolitical
domination of China. This includes the followine:
China has never had any ceniralization of administration in
its history. Tts nosition is quite unique in that the

local adninistrative authority is as strons as that of




central government. 1t may look to the foreign countries
that Chiang Kai-Shek is duminating all parts of China now,
but the fact is that each local government is administer-
ing almost indenendent authority over its respective
locality.

Under the circumstances, to dominate China means to con-
trol all these local authorities under the central organi-
zation and it is more than Japan could attempt to do.

) China contains variecat:d races, and each race occupies

i
e

certain districts of China and maintains its own cus-
toms and habits and languages. Furthermore, they are of
a suspicious nature anc disagree with others. Then these
variegated races are in the condition as above, it will

&)

dominate them, to say nothing of the foreign statesmen.

iii) Chinese people are apt to unite in accordance with the
localities that they occury and the people of one locality
have different interests and ideals from the other.

iv) Chinese neople have a strong tendercy of rejecting and

v
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“Evidenée to show that the allegation of economic aggression
is utterly absurd.
The Indictment gives the following three points, in Anpendix

A, Section 3, in chargirz Janan's action as economically

aggressive, and so I shall try to refute each of those three




a)

b)

i) Evidence to show that Janan never tried to "establish
general superiority of rights in favour of her cwn

nationalste

In order to acquire economic superiority, one needs
three conditions. (1) Its economic power must excel
all other nations. (2) It must have maintained close
economic relations with China. (3) It must maintain
enough economic power to dispose of all the results
of this economic superiority, that is to say, it must
offer enouch market for the consumption of the im-
ported Chinese goocs. MNow Japan had not any of these
three conditions and on top of it, the relations
between China and Japan was far from giving the
latter any economic superiority.
It will be argued that economic superiority cannot
be gained by the armed force. Our military opera-
tion was initiated with a view to save the emergent
sitvation and.it never even dreamed of acquiriug
with it the economic superiority.
Evidence to show that Japan never "effectively
created monopolies in commercial, industrial and
inancial enterpiises". This is only the matter of
Tacts and so it will not be difficult to denommee
this allegation by showing the facts. Tt is true
that Japan collected several materials in China
merely from stratcgic necessity. Japenese alone

were first engaged in this work, but later Chinese

.o




1ii)

were employed and even the nationals of the third nations

were used for this purpose. This was purely carried out

from occupational point of view and should not be called
acts of acquiring monopolies. This was a temporary
phenomenon which was destined to be retrieved to the nor-
mal state as soon &8 the hositilities were over.

The Commercial Treaty and the Trecaties concerning the

Equal Opportunity made it impossible to administer any

monopoly. Unless China abrogates all of these treaties,

Janan would not be able, either on the face of treaties

or de facto, to establish monopolizing position, and evi-

dence will show that Japan never dreamed of zbrogating

these treatics.

Evidence to refute the alleged "exploitation of those

regions to weaken the resistance of China, to exclude other

Nations and nationals, and to previde funds and munitions

for further aggression.”

I believe the following argument will do to cope with this

point.

a) Exploitation of the occupied territories is within the
authority of the occupying force as long as it does not
interfere with the provisions of the international law,
and what Japan did in China was within the scope of
operational necessity of the occupying force.

b) Japan occupied only a very small part of the vast Chinese
area, and it was by far impossible to weaken the

resistance of China by exploiting such small area gs that.

- ‘)’7 -




¢} Janan never sct up ths prineiple of fcjocfinz the
third nations from the area. Japan rcstricted, to
a certain extent, the conduct of the nationals of

the third countrics within the occunied territories,

but it was donc from strategic necessity, and I

trust the provisions of the international law re-

quiré this kind of &olerznce to the pecnle liwving
within the oecupied territories. The restrietion
was the kind which would Le removed as soon as
hostilitics wers over.

d) There werc few instancss of having exnloited the
rezions frcm the necessity of obtaining some type of
munitions, for instance, gardenins was carried out
to zain fresh vegetables, but it was done from sheer
necessity of operational viewpoint, and it is cer-
tainly too much to say that Janan provided funds and
mnitions for further aggression. It cannot be zon-
ceivable that gardening or so-callcd exploitation of
a small arca could provide any apnreciable part of

war funds and munitions.

This completes my refutation asainst allegation in the Indictment,

but as sommz of the pconle of anti--Javanesz principle md hlamed

Japan to bc economically aggroessive previously, I trust it would

do z00d by ~2lluding those points at this stage.

2

3 lal

It can be clearly said that our economic activities in China in
the past have never exceeded the limits of rights guarantced

by the provisions of the treatiss. It is true that our economic

- -
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activities in China have rscently been remarlkably intensified

vul they were the results of development of ordinary commercial

transactions and Japan naver asked for any nrivilege or priority

in erecuting the trade. "hile the Sino-~Jananesc cconomic coonera-
tion was a very important method of disposing our surplus popula-
tion, Japan had neither intended to monopoliie the economy of
China nor to gain cconomic domiration. The nwrpose of the co-
opcration was to establish the general nrinciple of economic
cooperation to stop the violent actions of anti-Jananszsc move-
ments, thercby to climinatc the disturbances imposed over the
principlc of reciprocity and mutual supply.

After explaining all of the abowve, allusion will be made to the

China~Japan Economic Cenference (I do not remember when it was
held) and to the XOWUQE'S third deelaration in which the policy

of non-annaxation and non-reparation was advocated, for which
fficial documents are ready.

Evidence to show that Japan had no intention of "cstablishing

a state or states".

i) One of the important national policies of Japan was to

nrevent China from being split into several states. This can

be cxplained in the following way.

2) Snlit of China will no doubt cause weakonine of that
country. It will further mean that some powerful nation
locates itself nzar owr country and threatens our security,

b) TWeakening ol China will cause utter disturbance of law

and order in that country, where it is always in the state

of precariousncss without having the country split. Dis-
- 20 -
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turbance of law and order in that country will necessarily
menace the safety of owr country, and so it is the utmost
concern of Japan that China should remain solid.

It may be mentioned 2t this stage that at the end of
nineteen century, there was a trend that China would be
segncnted by the Powers. Japan did its best to prevent
from having this disastrous result and fought for this

purposc the two wars against Russia and Germany. Further-

more, Janan, from her cagerncss to maintain China's

CS

e

territorial integrity, beecame signatory of all the treat
and pacts resulting from the Washinston Conference and
Squal Opnortunity Princivles, Above all, Jépan strongly
objected to the plan of placing China under the joint
contrcl of the Powerse

It is entiraly wrong to consider the covernments established
in North China and in the Mongolian Border as indcpendent
local govermments, hecause they are nothing more than the
manifestation of the Chincse time-old customs of Decentra-
lization of vpowers, There have been several local. zovern-
ments of this natwre in China, and Japan supported the

above two particular ~overnments because it was necessary

to do so in order to maintain peac: and order in those
localities while the war was going on.

It is truc that Japan officially recognized the Tan Chinweits
government ancd concluded treaties with it. This action

may have opened way ror misunderstanding, but it docs not

necessarily follow that Japan established new state. In

30
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fact, this is also no more than a local sovernment as his

Ld by

been seen everywhere, and Japan's recognition of it nmeans

recognition of one of those numerous local governmentse.

concluded treatiss with the local governments after 18L2,

the year vhen China was opencd for foreisn countries. (Vide

riy publicatien "Feature of Janan's oncration in China" Page

211-27.)

It is contended, thercfore, that the conclusion of treatiss

with the "an Chingwci' s government was nct in any way an
excepbtional case, and the contents of the treaties will
alsc show that they were of local nature.

Argument as to whether the war was an infrinpement of the

international law, treaties, agresment or guarantec.

This question has been alleged everywhere in the counts; but

the Prosecutor seems to point out in Group I the question of
wdeclared wars
1. Contention on undsclarcd war.
We cannot deny that an undeclared war is not an infringe-
meat of the ftrcaties, but we have the following points
to contend.
a) The inception of the prescnt war was a mere disnatch-

nent of troons to cope with the imminent situation

£
£

and it ~ras purcly an act of sclf-defense., This was

gradually induced to a war and it is difficult to

say since when the war really started. In short,

S B =

gen quite a number of instances in which powers




b)

d)

e

Janan lost chance of declaring war on the farc o '

sradual coxpansion of the ineident.,

Ay, &

Like Janan, China also recfrained from declaring war

for a long time, so Japan wanted to settle the

hostility as one incident. Japan vanted to remain

D

in a position to settle it as an incident, instead

of being nlaced in limited position of a belligerent
of a declared war,

The ecircumstances at that time were more complicated
by the European war, and there was such fear as would
make both Janan and China imposcible to settle the
matter betweon thsm. It would have been much in-

"o me
i

convenient if 1t were made

ck

he issuc of the Powers,
and so Japan wanted to keep it in the form of an
Incident to prevent interference of other countries.
If war should have been decldred, there was the
fear that China would zo into military alliance
with the Soviet and would involve all the Far
Eastern rcgions into the theatre of operation. ,
Japan wanted to keep away from this happening.
Japan was also carsful not to induce’'the .United
States into war so that it might develon into the
World Var.

After our declaration of war against the
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in, " Ching, beimesbhe
ally:cf <thoze two. covatries, fran to the fenemy
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went into hestile activities against uss
that means to say that it was not necessary for ms

to make any declaration of war. Under the circum-
stanccs, it may be contonded that the non-declaration
of war on our part <5 not necessarily an infringe=
ment of the principle of the VNon-Agrzression Pact

of - 1907,

lation or exrcution of 2 common plan or conspiracy."

opening statcment and I ¢o not sce any necessity of
repeating it here,
I may, however, say, thatethe question has fully been

covered by Dr. KIYOSE in his opening statement.
Contention on the Tri-Partite Treaty.

Although this problem wns taken up in the Indictment
under General Phasc, it cannot help having soume
bearing on “he China Ircident, since the

Prosecution defined this treaty to be an agres=

ment of mutusl assistance for cxecutirs aggressive Warss

k!

ey
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in my state-

o

That the sllegation is wrong iz fully explaine
ment concerninc the Tripartite Treaty. I think this matter

ought to be fully covsred by Dr. KOYOSE's opening statement,
but my allusion to it is consicered necessery, I shall do so,
briefly at this stasze.

Contention on whether there was & plan preparavion of a war
of asgréssion. (Count 6 cnd others, eslso Appendix A, Sec.B).
The guestion that Japen had no preparation or plan of war

against Chins and that our ararient was merely expanded in
correspondence to the armament of other nations are to Dbe

covered by Dr. KIVOSE's opening statement, and so I shall

L

B

leave this subject to Dr. KIYOSE and shall only mention to

o

that effect when addressing Che court.

Bontention of execution of wa=. {(Counts 19, 28 2nd Lpp. A,
Sec. 2). TFrosecution charged three points with regard to

o

this subject, wviz, lnitistion of war, neglecting the duty of

)
|
o

'D

pecific gettlenent through medliction end the velidity of the
Nine ower Treaty. WMy refutation will be made in secordance

with this order.

@ith regard to time of commercenent of wer.

Count No, 19 gnd R8 charged it Mon or sbout Tth culy 1987,
initiated a war 'of ageression .... sgainst tlie Republic of
China™, and by this etatement, the Frosecution iaterpreted
the skirmishes between our meriaes and the Chinsse troops in

Shanghal as the initiation of tr2 var. It is guite apparent




that the Prosecution intends to ignore our

rvisght of self-

defen whichk was carried out at an emergency case to cope
ith the situetion. This definition is no doubt quite

harmful on our

part,

but at the same tige, I trust this

leaves much room for arbitretion. Because the thole trouble
started with mere act of self-defense, we can contend that
the act of self-defense was gradually induced to a war on
account of the persistent resistance of Chinese troops., It
may not be too much To say that the whole uatter, under the
circunstances, hinges upon this sinsle noint, on which we
must concentrate our utmost sfforts., I have planned out ny

argument in the following way?

ispateching

a) troops
3

or self-Gefense on an emergency case. My arsunen

v

on tils point has been given in PART I,

stick to this contention.

b) I shall noint out sceveral instances in which dis-

natchment of troops for self -defense was not consid-

ered wars. They are:

Nanking Tncident

Incident
Ko

Manchouli

o Ar s

atvicy

T




Caon

These were the inc nts carricd out by United States,

e

-

in or the Soviet Union and they were not consid-

3l

H'
ok
o

ered wars. I shall draw the attention of the court to
the illogiczlity of our case, which is no morée than
any of the above, bein2 considercd war.

China did not declare war for s lons time., This is

an cvidence %o show that China did not consider .it a

It was only when Japan was cowmpelled to consider that
the hostility would take & long time and when Chins
made a preparetion for a lengbthy war upon same con-
Sideration tast the trouble bore the fsature of war,
anﬁ as this took place upon occipation of Nanking, I
consider and shall insist that the Tall of Fanking
should bc deemsd to be the time of initiation of war,

{Vide my book "Foature of Janun's military operation

The evidence that Jepan did not expect any of the
nrolonzed war can be testified with the "Alitary
Budret ot that tise; extent of military mobiliza-

tion and bv the speeches of war and navy minigters

sntion on why ®Japan did not try to resort to mcdia-

tioh or arbitration for pacific settlement®.{App. 4 Sec.2)
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I have fully covered this subjeet in my book "Featurc of

Japan's military operation in China™ pago 135~-152., My

contention is that it may have beern &n oct of wiolating

the treaties, but it has much room for contention, namely:

a) The wholc natter oceurred through unexpeccted incident,
and Japan had no tiue to rcsort o mcdiation before
adopting an urgent method of self-defense.

b} If Japan had an obligation of resorting to mediation,
same thing could be said of China, but Chins never

tried to resort to mediation and so Japan did not do

c¢) The incident wes considered a local problem which could
be settled between China and Japan alone. Chiang Kai-~

Shek haod no intention of fighting against Japan, but he

was only made to resist Japan upon instigation of the

comnunist part, and so he himself considered the wmetter
could be settled soushow between China and Jepan,
d} ‘Froa the attitude of U.S.A. and Britain, whieh were def-

s ey Of o~Chincse and anti-Japancse, Japan could

not cxnpoct a fair ocdication of either of Hhede ‘cobatries.

m o i SR it B A o s o T L [ | ST e B £ 3 oy T o | s T |
The Appendix & accused thet Japan, on 25th .Sentember 1937,
o= £y ~ - ey v AT vvey o e > Al Sl - ° o s
rcfused to perticipats in the Enq@iry Comuittee of the
£ v

T = P SR L A e e SR e RSt
Loaﬁ: v oft Wationgs For the ey fast and elso refuscd atten-

dancc to the meeting of the League of Netions for mediation




pf tjos cpmf;oct, but as Japan had withdrew from the League
of Nations before then, the refusals were quite appropriate.

I shell contend this problem from this angle.

A

Argument on validity of the Nine Power Trecaty (Lppendix 4,

<

Page L - 5).
Japan's dcclaration that "Nino-Power Trcaty was obsolete®
was taken up by the prosecution. In regard to this matier,

s that we should nnt emphasize this

=42

my personegl opinion
declaration, becausc time will come when Japan, in the
face of denunciation of war im the Constituticn, will have
to resort to treaties for her defense in the future, and
it would not be a wise policy to support the declaration

which openly denied obsecrvation of the signed treaties.

(v\

In the opening statement Dr. KIYOSE scems to point out
five principal changes of situation as the reason for
Japan's not sticking to this treaty. However, this ‘trea-
ty stipulates indopendence of Chine's sovereignty, respect
of territorial integrity and establishment of equal oppor-

tunity, and owr intcntion of over ell denicl of these stip-

conclusion that Japan had aggres-

e L)

ulations would lead to the
sive inbention. Teking this pointyinto consideration, T
shbuld like to deploy ay argument in the following way.

Japan did not advocaite ower &all invalidity of the
1ty existed, but

D e e o oy e el e Tn = A
FeaLy. Lb.recoghized thatithe Trea




There

whon & nation was coipclled to carry out emcrgent

ing treaty would have to be given
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such limitation'ss would be absolutcly necessary from
operationel vicwpoint. Since the right of self -defcnse
is rccognized as beihg legal, this much of limit on

the treaty should also be recognized. International
law provides for the third nations the "Duty of
Tolerance® in war tisc, and so”in view of the prineiple
of this provision, the signatory of & treaty should

at least be given the right of limiting the walidity

of the treaty to such an extont as would be absolutely
necessary for the execution of war.

n this zrgument, that is, if above was
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O
=
C
o
(O]
.—b
©)
Q
{214
[

the case, why Japan had to refuse attendance to the confer-

ence of signatories of this Tre

for discussion of application of this Trcaty. (App. & - Pz. 4)
A o 3l =
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was held in Brussels
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My answer to this is that it was entirely Japan's fault that

she refused the sttendance. I do nct consider that this

frank

admittance of fault will bring auy matorial cffect on

the trial.

(V2]
"




1. Refutation against the allcration that Japan disqualified in

the right of lawful belligerents.

Counts 37 and 38 definc that in view of thc apparcent violation,
on the part of Janan, of Non-Az-ression Pact (Count 37); of
Agrecment cffectcd by cxchango of notes between the United
Stetes and Japan, signcd 30 Novcaber 1908, declaring their poli-
cy in the Far Zest (conccerning maintonancec of status quo in the
East, mutual respect of territories, end protection of the prin-
ciple of equal opportunity), Four Nztion Treaty of Britain,
France, UiS.A. and Japan of 1921 and Kcllogg-Briand Pack of
1928, J=gsan could not acguirc the rights of lawful belligcronts,
and bascd on this definiticn, charged Japen of heving committed
murder. If the Tribunal is fully convinced that thc abovec allc-
gation of the Prosecution was not sufficicntly grounded, then
the greater part of the charge of "murder™ should bec dispersed.
a) My contcntion is that ocven in the uandcclarcd war, the laws
and customs of war sre applicd. The usagces and customs of

landwarfarc signed in thc Eesgue in 1906 and othcr rcegulations

o

and laws concerning war do not provide any clause to differcn-

tiate their application wheticr the war was a declarcd onc or
not. In my opinion, the Non-Aggrossion Pact merely definecd
the proccdurcs of commencinz the war, ancd the declaration of
war is not an esscntial factor of constituting a war.
b) If there werc any actions on the part of Jspan of violating
the laws and rcgulations of war, Jupan should of course be
(AR L




. *
pegponsible, for 1t, but it iz ontirsly 4 difforant matitor that
dapan chan enjoy tho richts praviisd 1n sach:-iaws and rorsul a830nES
Sinco tre Indletmont dotorwined tho warias that of a~7rrossisng

the Prosacution mi~sht hawe sct up such 13dozieal apsunont a8

gbows In ordor to bring abouk punlshmont fo the accussd, but cwom
the Prosseutlion has no pisht of lrnoring thoe intornational daws
and. as dong as the oxdistinz intornatisnal laws g, wittout boinr
riodificd, Japan has both plchts i sblinations duc to thse Tdwimd
bolllroronts. As tho Prosccutisn ds not entitlod t5 croaks he
intornatiosnal law of his 2wn, ho kas nay richt »f chapsine 28c
gecused with tho thoorlss which 9r3 not Incliud:d in the 1laws In
my ‘opinion, tho alloratisn of the Prosscutlon itsclf Is 1illcrals
Furthermoro, 1% had boon eloarly ocmphiasized in thc KONQE's
Doelaratisn ﬁni in the r»opeatod fuifant3>s rivon to 'the alldlod
foreo that Japan had no avrrossive Intention. Even 1F, hypos
thetieally, wo admit ths war was in ageressive ons, therc isgms
Taw to detormine 1t as a erimo, ilnasmueh a5 tho Loasue of Hagiang

had two eonforoncos »n thils subjsct and on osch occaslafiy thos

did mot rosch any dofinitoc conelusisn.. ‘Morcover; may wo draw Bhe
abtontisn of the court that it was Britain who fivst rofused o |
patify thc Poace Protoenl?®

z) It may also bsc contonded that if the non-doelarcd war was to dony
tho rishts of ‘boin~ lawful belli~erents, €hina will also havo T
1osc tho samo rights and sho will have to underbiko rosponsibliitise
of ‘havins klllod Japansso soldiers and othor porsommel. It would

| bo definitely unfailr to charso Jdapan only witkh thils allsmation.

ke |




Ee sl oncy to rolfubs tho charpasiafdpndividyal crimes,
fhe iIndictment Includes tho Ffoltorines
Attack of H.M.S. PETREL (Count l;2)
Wholcsale murdsr in tho occupizd territoriss (Count L)

Attack »f City of Nanking and murdor »f eivilians
(Count L5)

Attack >f City »f Canton an? rmurdor of civilians (Count L
Attack of City of Hankow and murdsr of civilians (Count L

Attack »f City of Changsha and murdor of civilians
(Count L8)

\ttack of Honoyans and murder »f civilians (Count h9)

Attack of Kwolllin and Liuchow and murdor of eiwilians
(Count 50)

I our rofubatisn in Hos 1 on thogucssiisn of rishtg 'of lawiol
28llionrants 1le duly optabliskscd, thoen thoso charmeg will have
Eobo 1ut3maticélly disporscd. However, Japan will hawve to be
responsible for the murder whieh was not supportsd with the
oporational nceccesity. Defonsce for such acktlon will have to be
earricd Hut in various manncrs in aeceosrdance with ths naturce of
£ho actlon and 1t will be difficult to montion hers all the ar-us
ments Tor defonse. Howovor, the Followin~ may bo said 43 over
a3l cefensc,
a) Japan will not undortaks any criminal rosponsibility for

the dama~es caused by bombardmznt, alr rald and sther law-

ful means »f warfarc. . (Cuostatisn from War rorulatiosons)

b) Evidoncs must bs ~lven t> show that Japan obsorved all rules
and s ulations concernins warfarc, Cuobtation will bo madc

from the proclamations madc by the commandors-in-chisf on

the spot, military acte, instructions of ths ecommanders to

- 42 .




o Pooep subgedinatis and other spproprilste matoriala,

é) BEvidence to show that murdcer of Chinesc natlonals was
exseutzd by Chincss troops.

d) Therc may bz many who wore killed in ths role of innoeent
bystandors. I may say that this 1s incvitable in tho
¢xseution of war.

¢) Japan willl undortak. responsibility for untawful killings
as vicwed from the standpoint of the lawful bszlligoronts

richts.

Group 3: Kofutation against "eonvontional war crimes

and erimes 2a~ainst humanity" (Counts 53-55, App.D)

This problom 1s to be troated as a gonoral mattor in the closing
gddress, and accordingly Dr, KIYOSE!'s opcening addrcss should: cover
this subjecet. In fact, as I bslicve Dr, KIYOSE is fully covering
this subjoet, I shall not go much furthor in this problem. I
shall, howcvor, mcention herc two very spcecial probloms which ampe
gpeclfic featurcs of China, g8 being rolavant to thoe. China Ineident
and our milltary opsration. Theso ars the quostion of narcotics
(\ppondix i, Sec, L; Appondix B, 10) and ths usc of poison gas

-

{ Sppondix D 1, Sce. 9)

1= Befuration against nareotlcs.

a) In accordancs with the provisions of the intornational law,
tho oceupylng forec has the risht of governling the oceuplad
territorics. Tho intornational law concernlng the cxtont of
administratlion of the osccupled torritories rcecquests the se-
cuplod fored Lo rospoct as much as pogaible the sxlisting laws

-3
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of ths occupisd territories, but this is about all tho Peoss

v
fpictions that it provides and it doés not exeluds opium

- *

- #
‘f from the rizht of administration of the occupled force

(vids: rulss and regulations on land warfarc, signed in
Thz Haguc.)

b)) Bvidonco to tostify that administration of opium within the
occuplzd torritorioss doovs not interferc with the regulations
concorning prohibition of opium trade. This contantion is
Basad on the following arguncnts. In viow of tha ~raat suc-
case »f tho policy which Japan administzsrcd in Formosa,
Jdapan docided to adopt the same policy to the osceupisd ®or-
ritorizs in China.  This poliey' was to Bim at tho gradual

dzercasc of the numbor of opium addicts by way of gradual

the long run. ' Japsn ncver cncouraged sale and consumption

of oplum 'as was alleged In Appendix A, Ssetinn h, and ccr=
talnly nover cxpected weakcning of the resistance of the
inhabitants by opium. Evidencs to support the asbove argunshns
wiil dineluds:

Report on Inwvostigation of the rosult of Opium System
in Formosa - avallable from Homs Ministry.

Numbors to show decercase »r inercasc »f Oplum addicts
within th2 »eccupizd torritorics - may not be available
unlcss military authoritiocs have made it.

Military laws and othor regulations ostablished by the
oceupying force conecerning the trade 'system of opluri -

E think this 15 avaiiiabic) from ariy.
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¢) Lozal contontisn to ‘show that Japan is fully ontitlod €5
spond the profits gainsd from the opium trade withinm the
occupizd territorics. Laws and regulations on land warfars
of The Hague do not provide any clause to the eontrary, and
that will be the evlidence to support this coptentions
d) Evidence to show that the profits from oplum ‘Prade were
schoduled to be spent for maintonance »f lawdand -rder within
the occupied territories. In this rospect, me may have somo
weak points, but my opinisn 1s that we should frankly admit
what was wrong with us. Evidence for submissio-n will inelude
thoe spoeeificatisn of preflis from oplum tradc and thelp. cke
penditurce, which, I trust, is avallablo from the army, But
without 1t we may have no ground for contantion,
This problom could bc discussed very much more in detail 1f we
want. to, but my opinion is that wo ghould covsr it in a concral fway
and should not go into detail, "
Pe Eolson Gas,
Wo must, strongly insigt that $hS8 charge 1s groundloss. Japan
rmay havz uszd some »>f it to a eortain cxtont, but wo will
ovorlook it and will stick to our. insistencc.that Japan nocver
uscd it. This charge was presented by China, but China horself
is not in 2 position. to say much “about it. ( Nos. 9, Scesd)
Thor> is eonllataral svidonce to. support this insistonce. Japan

had nover uscd poison gas agalnst Britaln and U.S. who. are the

far more influential cncmy than China. . Japan was never com-

plained by U.S. and Britain of having rcsortoed to gas usagoe,
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3ason why Japan should have uscd it
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