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There is much to be learned from the International War

Crime Trial in Tokyo of tlie American plan for getting along with

——,

other people. '7ith all thet has been said and vritten, many
A
have no clear idea of just

what that plan wvas even now. The

cr

writings and conversations between the diplomatic agents of the
United States and Japan wnich took place during their meetings
naturally couid not bz fully relieased currently when a desperate
effort was being made by cur rerreseniztives to prevent an out-
break of hostilities. It was not a fear p? explosive action in
the United S es that caussd this reticence, but the representat
tions made by the Japanese diplomats that any chance for
solution of theAgfave international probiem would be lost if
some powerful bellicose individuals in Japan were informed by
the press of exactly what was taking place. 'hether this repre-
sentation was true or false, it had its influence. Moreover,
these were purposely designated as exploratory conversations
since the interests of several other naticns would be effected
and the United States could never be a party to arriving gt any

agreement before conferring with the representatives of such

nations., The very cudde:me s of the Japanece attacl and the

startling results focused American attention on defense and an

all out war effort to the exclu51on of sober study and reflection

on vhat caused the war lfself Vo" that the "ar is over and the

victory has been won, our attention is drawn to consideration




of the problems left in the wake of hostilities so that as a

T

' - -

result we zre apt 0 miss son- vifal Jaformabion., —

Since the general subject matter of relations with other
T e
people i= now found to be so close to our own individual

interests, it is imporftant that bsfore any further time passes

that the American pecnle get the story s=so they may form their

r

own judgment as the people of every democracy must so do if that

form of government Is Lo suceced.

It is ezpecially important in view of the fact that this
S ——

general subject matter may naver have-been too clearly under-

P

rnm—

stood by our ovm people; that is to say, what our foreign policy

e

\ has been and how it has been applied. This has led to much

loose comment of the type with which we are all familiar, namely,

that we have had no fereign pclicy or whatever policy we have

had has been weakly applied. To those who are in doubt and

who take the time to study the record, there will be a most

pleasant surprise, for there was a definite clear cut foreign

policy, it was sound, it was just and most practical. It was
—_— ey,

applied with dignity, consistency, and although at all times

tenpered with reason, there never was a variance from any of its

vital provisions. In a word when it is all brought to light,
it provides a story with which the Arerican people can be well

satisfied. They will be glad to learn that this important part




of their leadership was fulfilled by men of wisdom, forthright-

ness, gourage and determination.

These comments are confined entirely to vhat that policy

was, and how It was implemented. They bear no reference to any

B -

current events.

The evidence being presented at the Tokyo trial shows that
this foreign poliny hLad been rany yvears before 1941 well defined
and set forth in clear and simple terms not only by the pronounce-
ment of our executive officers charged with this duty, but had
been incorporated in formal treaties entered into with most of
the leading nations of the world, including Japan. It could not
have been made more clear than it appears in the authentic
records of the negotlations with the Japanese authorities up to
the very moment of the Pearl Harbor attacli. Time and again, the
record is clear that the President of the United States and its
Secretary of State both crally and in writing stated to the
Japanese, the four points on which this policy was based with

relation to Japan. Ioreover, it was pointed out that these four

g—

points contained our foreign policy towards all nations wherever

sitvated and at all times. The Secretary of State told the

I

Japznese Anmbassador, moreover, it could hardly be expected that

our country would have one basic foreign policy for one half of
the world and a conflicting one for the other half. Since the
basis rested upon four points, reference will be made herein to

these points and how they were applied.
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This policy was set forth in the crucial document dated

26 November 1941, It w«s handed by the Secretary of State per-

——

sonally to the Janrznese Ambagsador in the State Department Build-

ing at "7asitington., It was the last document which the United
atates was permitted to present because Japan's answer was the
attack upon Pearl Harbor. ‘It is so vital and so much has been

of 3t as follewss  T&

()]

said about it that I qucie revealing part:
q p

was called a "Drafi {of) iutnal Declaration of Policy." The

~reason Tor it was given in tThe opening paragfaph:

"The Government of the United States and the
Government of Japan both being solicitous for the
peace of the Pacific aifirr that their national poli-
cies are directed towards lasting and extensive peace
throughout the Pacific area that they have no territorial
designs in that area, that they have no intention of
threatening other ccuntries or of using miiitary force
aggressively an'nct anv neighbhoring nat. .on, and that,
accordingly, in their national policies they will
actively support and give practical application to the
following fundawental principles upon which their re-
lations V1ba ceach cther and with all other governments
are based.

(Foreign Relations, etec. Vol. II, page 768)

Then follows this important statement of the fundamental® policy
so described as the four points applicable everywhere.

"], The principle of inviolability of territorial
integrity and the scvereignty of each and all nations.

2. The principle of non-interference in the
internal affairs of other countries.

3. The principle of equality, including equality
of commercial opportunity and treatment,

4, The principle of reliance upon international
cocperation and conciliation for the prevention and
pacific settlement of controversies and for improvernent
of international conditions by peaceful methods and
processes."

(Foreign Relations, <tec. Vol. II, page 768)

—




Of course, these four broad principles always require
amplification in their executicn. Therefore, this important
document procecded to amplify the principles based upon these
four pillars, as follows

"The principle of full protection of the interests

of consuvming coun r”c% and populations as regards the
operaticn of international commodity agreements.

-

The prin"*ﬁie of establishment of such institu-

tions ‘and arrvengements of International finance as

rey lend 2id to the essential enterprises and the con-

tinuous developmnent of all countries and may permit

payments through processes of trade consonant with the

welfare of alil countries.”

(Foreign Relations, etc., Vol. II, pages 768 and 769)

The rest of the document suggested nmeans of carrying
these principles and specifications into effect for the prime
purpose of reaching a comprehensive settlement of fundamental
issues., It is important to note that nowhere in this document
is contained even the rildest implied tireat of the application
of any military action., In other words, the United States did
not say if these principles-are violated, the United States will
go to war, Nor was there any other type of threat contained
therein. In that communication it was stated:

¥ o s ablie govarnment of the United States offers

for the consideration of the Japanese gorcrnment a plan

of a broad but simple settlemént covering the entire

Pacific area as one practical exemplification of

program vhich this gcvernment envisages as sorething to

be worked out during our further conversations."
That is to say, the plan which ve offered did not rule out
alternative plans =iich either goverameant was free to offer,

What we did sey and vhat we did do when these principles were
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violated will be discussed later. So that it is fair to ask the
American people, 1s this the foreign policy you wanted. If not,
how much of it did you want to abandon and perhaps a third
question, what would you have substituted in place of those
parts abandoned? It is very important to point out how much of
this policy had been previously agreed to by other nations,
including Japan. To learn this we have to resort mainly to
treaties., For these treaties are not agreed to impulsively nor
without the greatest care and reflection. Their language, of

course, was chosen with meticulous care after deep consideration.

Our State Department was informed on 6 September 1941 by

Ambassador Grew that he had conferred —ith Prince Konoye, Prime
‘_~—_—__———""-———.‘ e —
inister of Japan. Xonoye spoke with the highest authority for

the whole Japanese nation. [ir. Grew reported as follows:

"Prince Xonoye, and conseguently the Government
of Japan, conclusively and wholeheartediy agree with
the four principles enunciated by the Secretary of
State as a basis fcr the rehabilitation of relations
between the United States and Japan."

(Foreign Relations, etc. Volume II, page 604)

On 3 Septenber 1941, President Roosevelt stated to the
Japanese Ambagsador Nomura:

"On April 16, at the outset of the informal and
exploratory conversations which were entered into by
the Secretary of State with the Japanese Ambassador,
the Secretary of State referred to four fundamental
principles which this Government regards as the founda-
tion upon which all relations between nations should
properly rest. These four fundamental principles are
as follows:



1. Respect for the territorial integrity and the
sovereignty of each and gll nations.

2. 3Support of the principle of non-interference in
the internal affairs of other countri=zs.

3. Support of tThe principlec of equaiity, including
ecuality of commercial opportunity.

4, Non-disturbance of the status quo in the Pacifiec
except as the status quo may be altered by peaceful
neans. ™

(Foreignr Relations, ete. Volume II, page 590)

On a previous occasion, 16 April 1941, the same four points
in the exact language were stated. They vere so basic that at
that time the Secialary of Stalte saids

"T will, therefore, hand to you as:the basis for
ny preliminary question, the following four points on
a blank piece oI paper.”

(Foreign Relations, etc. Volume II, page 407)

The four points he referred to were word for word those
used by President Rocsevelt above quoted. They were referred to
several other times in this formal authentic government record
of the entire proceedings. On 17 August 1941 there was a full
discussicn of their reasonableness and their purpose as an
efficacious method of nations living one with another and ful-
f£illing 21l of their practical requirements. In recapitulation
the President stated:

“I{ the Japanese Covernment is seeking vhat it
affirns to be its objectives, the Government of the
United States feels that the progran above outlined
is one that can be counted upon to assure Japan satis-
faction of its economic needs and legitimate asplira-
tions with much greater certainty than could any other
program."

(Foreign Relations, etc. Volume II, pages 558-559)

This was so important that our President took the time in
detail tc point out the reasons for this policy and the fairness

to all, including the Japanese,
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"The program envisaged in such informal discussions
would involve the application in the entire Pacific area
of the principle of eguallifty of commercial opportunity
and treatment. It would thus make possible cccess by
all countries to rav materials and to all other essential
comrodities, Such a program would envisage cooperation
by all nations of the Pscifie on a2 voluntary and peace-
ful basis toward utilizing all available resources of
capital, technical skill, and progressive econonic
leadership for the purnose of building up not only
their own eccnomies but also the economies of regions
where productive capacity can be improved. The result
would be to increace the purchasing power of the nntions
and peoples concerned, to raise standards of living,
and to create conditions conducive to the maintenance
of peace. If such a program based upon peaceable and
constructive principles were to be adopged for the
Pacific and if thereafter aany of the countries or
areas within the Pacific were menaced, the policy of
aiding nations resisting aggression would continue to
be followed by this Government and this Government
wwould ccoperate with other nations in extending
assistance to any country threatened."

(Foreign Relations, etc. Volume II, pages 558-559)

So it can be seen from the foregoing that this was no

vapid idealism attempted to be left hanging in the air. Nor was

it blind in the sense that iﬁ.failed to recognize the needs of

S——

other nations, including the Japanese. Quite to the contrary,

such necessities were well recognized and, of course, efforts

——

were made and as they should justly be made by all peoples to

assist in their betterment. The sole question involved was

e SIS

whether Japan would obtain the satisfacticn of its proper needs

through cooperation with other nations by peaceful means, the

product of our civilization, or whether it would attempt to take

a short cut and obtain the same by force.

SR
IS —

Now, it is not correct to assume that this was the first

period in which this subject was discussed. To the contrary;

-




it had been discussed to the extent that formal agreements were
reached in 1922. At that time, the agreements had reference
only to the relaticn between Jepan and the United States and

other nations with reference to China. This was no sunll affair,

T

since it concerned the largest country in the world in territory

a1d population. The agreement took the form of the Nine-Power

~

treaty between the United States, Japan, China, United Kingdon,

France, Belgium, Italy, the Netherlands and Portugal (signed at

Washington 6 PFebruary 1922, rotified by the United States 9 June

1923, effective on all signatories .5 August 1925). They were the
nations with the excepntion of Russia most concerned with this

subject matter. In thiis Nine-Powrer treaty appears clearly the

same four points of Amcrican foreign policy put into practice.
R 7

It vas enacted durlng the ter1 of President Calvin Coolidge and
was signed by Charles idvans Hughes, Henry Cabot Lodge, Elihu

Root and Oscar Underwood., The domestic political persuasion of

these individuals and thglr economic p 1loscph1es are gquite known

to the ALerlcan people. It is thbrefoi* 1mportant to understand
\k-
that these four basic points of foreign policy were well estab-

lished long before the qdmlnlstra‘flon of 1940. That they were

eriphatically adhered to snd applicd bv a group in another admini-

stration of different domestic political p-rsuasion shows that

this was truly an American policy and not in the narrow sense,

Republican or Deriocratic,

——

—_—

It is regrettable that it is not practical to set forth

herein in full all of the provisions of the Nine-Power treaty.
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it was so ;@pggtantgﬁgnd_@gz~still be, thet some reference

——

to its exact terms is required.

There was no doubt as to its purpose. 7Je quote the second
paragraph:

"Desiring to adopt a policy designed to stabilize
conditions in the Far East, to safeguard the rights and
interests of China, and to promote intercourse between
China dnd the cther Powers upon the basis of equality
of opportunity;

Have resoclved to conclude a treaty for that purpose...."

Curlously enough, it toc contains four points in Article I and
they are now quoted:
Article I

"The Contracting Powsrs, other than China, agree:
(1) To respect the sovereignty, the independence, and
the territoriesl and administrative integrity of China;
(2) To provide the fullest and most uncmbarrassed oppor-
tunity to China to develop and maintain for herself an
effective and stable government;
(3) To use their influence for the purpcse of effectually
establishing and maintaining the principle of equal
opportunity for the commerce and industry of 211 nations
throughout the territory of Chinaj
(4) To refrain from taking advantage of conditions in
China in order to seek special rights or privileges which
would abridge the rights of subjects or citizens of
friendly states, and from cocuntenancing action inimical
to the security of such States.”

If you put the above four points together with the four
points referred to above by the President in our final document
to Japan 26 Noverber 1941 and previously 6n 16 April 1941 in the
"blank piece of paper" handed by Secretary Hull to Ambassador
~ Nomura the same as President Rcosevelt stated to Japanese
Ambassador Nomura on 3 September 1941 it will be sho'n that they

contain practieally no variance whatsoever.
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Moreover in the Nine-Power treaty, Article II scts
forth their implementation:

"The Contracting Powers agree not to enter into
any treaty, agrecement, arrangement, or understsnding,
cither with one another, or, individually or collicct-
ively, with any Pover or Powers, which would infringe
or impair the principles stated in Article I."

Moreover, thesec Cohtracting Natiorns in signing this
treaty, of course, realized its futility unlecss they made it
binding upon 211 of their individusl inh:abitants, so they
said:

™ith a vicw to a2pplying more effeetively the
principles of the Open Door or ecuality of oppor-
tunity in China for the trade z2nd industry of all

nctionse....cgree that they will not seek nor support
their rcspective nationsls in secking --

(a) any arrangement which might purport to establish
in favor of their interests any general superiority
of rights with respect to commercial or economic
development in any designated region of China."
(Artiecle 11)

And to sce that therce was no other loop-hole as to
their nationals, the Powers =agreed therein:

"The Contracting Powers agree not to support any
agreements by their respective nationals with each
octher designed to create Spheres of Tafluence or to
provide for the enjoyment of mutually exclusive
opportunitics in designated parts of Chinese terri-
tory.® (Airticle 1V))

That 1s the whole story of this Ninc-Power treaty.

Since thec Tokyo trinl is in vorogress, reference will be made
i s e

only to the recorded indisputable facts of history which
= ek s

never have cond will not be denied. 4 part of China,

Manchuria, with thirty million inhabitants was invaded
while this treaty was in force by Japanese armles and
through such e¢fforts an allegedly independent state was
set up in 1931 and 1932. All of this was referred

By |




to the League of Netions. A commission was appointed by the
League of representatives from the United Kingdom, France, the
United States, Gernany and Italy. This committee called the
Lytton Commission investigated, reported its findings and made
its recommendations. These recommendations were accepted by
forty-four nations. In substance, it was held that this action
by Japan was unjustified and although Japan agreed to these pro-
ceedings and azrguéd its case forrelly before the League, it with-
drew after the adverse decision. Thereafter, as history shows,
the key areas of China were invaded and a2 long war ensued

ending with the defeat of Japan in September of 1945,

In the reantime, in August of 1940 Japan entered into a
treaty with the Hitler-iussolini gcvernments, the Tripartite
agreement. By its provisicns Japan, Germany and Italy attempted
to apportion the world by establishing areas in which the
leadership of the respective powers was recognized. FEach pledged
full cooperation in the establishment of leadership within the
sphere of the others and political, ecenomic and military aid
was pledged in the event of an attack ageainst any one of the
signatories by 2 natiocn not then invelved in the Kuropean war
or in the war with China. It provided that its terms would not
in any way affect the political status which existed between
each of the signatories a2nd the Soviet Union. It had for its
purpose the establishment of a new order in PFurope and in Asia
and the new order had for its purpose the extinguishment of

demoeracy throughout the world. There were secret agreements

o S




betveen these three nations that will not be discussed here.

But that it was = military alliance for a specific purpose can

o

Qﬁﬁ)not be doubted., That the United States was a pointed-object—of

ECT 1S Vory evide
the International Tribunal at Tokyo shows clearly that it was

the pact is very evident. The evidence already presented before

entered into after long reflection and consideration of its
probable or inevitable consequences and one of these was war
with the United States of Amcrica. It had as its aim the creatio

of a new world order.

There were many other treaties and conventions establish-

ing rights and duties of various nations including the United
States and Japan. They included those enacted yoars ago at

the Hague and the more recent one in which practically all
nations were a party, the Kellogg-Briand Pact in 1928, The last
mentioned pact recorded the affirmation of all nations that war
would not be the policy of any nationj; that it should not be
employed for the purpose of effecting solution of problems and
difficulties between various nations. It contained no specific
sanction of substance and no specific means of eaforcement of
its provisions and certainly did not specifically provide for
punishment of any individuals that caused their nations to break

its terns.

e have discussed at some length and in detail the foreign
policy of the United States, and the declared foreign policy of
Japan in its treaties. Time does not permit a discussion of

aerE s er

the detailed menner in vhich it is claimed thnt Japan violated

T — e
—

S e e
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these treaties by its actions. The position of the prosecution
cculd be surmed up in a vord with the observation that whotever
Japan said by way of formal treaty or diplomatic utterances or
in a public statement of its leaders, it sought to solve its
problens and tc eanforce its will by war long before the explora-
tory conversations were entered into with the United States in
1941. These acts were nc confined to attacks against the
Chinese and seizure of Chincese territory and properties. They
concerned attacks upon American vessels and its citizens where
serious injury and death resulted in hundreds of cases. They
enconpassed the execution of a2 rather complete plan to exclude
Americans and 211 other caucasians from not alone China but all
of scutheastern Asia as well., This story is too well known and
clearly outlined in recorded history to require repetition. ‘e
were rather plainly informed by act and subsequently by word
that any relations we had in Greater East Asia would be subject
to Japanese control and license. This area was not a small one.
It included all of China, Indo Chine, Siam, Burma, ialaya, and
the Dutch East Indies, including the islands of Java and Sumatra
and rather definitely New Zealand and Australia. It extended out
to include the wvarious smzller islands of the Pacific, the
llarianas, the I'arshalls, the Gilberts and others stretching far‘

out into the Pacific/Within hailing distence of Hawaii4 There

—

was no direct claim made to the Hawaiian Islands. Some of this
island 2rea had been fortified by Japan alreddy in violation of
treaties, mandate a2greements and assurances. All told, it was

quite evident th2t while Japan was at it, it intended to get

e, 7.




plenty of elbow room. Finally by the official statements of
L. lenders of its government, we vere told that that entire area
was Japan's concern and that it did not intend to brook inter-

ference from the United States.

e now come to the prime question. In the féce of all of
this, vhat did the United States do about it prior to Prarl
Harbor and vhat'did it threaten to do about it? Our foreign
policy as we belicve we heave clearly pointed out, was well
gstablished. But the means by which we szttempted to protect it
from violation or threat of vicleatlon by force remains to be
deseribed. That is of prime importance tc the American people.
Here is what we actually did in such emergency. Ia the middle
of 1939, we gave notice to Japan that we were terminating in a
period of six months cur commercial treaty with Japan which we
had signed in 1911. e gave the six months notice required by
that treaty. We did this for two reasons. The actions already
taken by Japan had made it a one sided proposition. It was never
claimed that we viclated any of its terms, but the facts showed
that we were not being accorded the privileges it grahted us
and that we were stopped from acquiring them by Japan's practices
its war in China after their invasion of ¥anchuria and cother
places. Illoreover, we acquired abundant evidence that Japan was
avidly engaged in building up 2 huge stock pile of basic war
naterials, most of which were being acquired from the United
States. As we know now by a dccument already in evidence in the

Tokyo trial, on the day before the Tripartite Pact was signed



with Hitler (Scptember 26, 1940), thecre was a meeting of all the
Japanese cabin<t and first ranking war and navy leaders and war
rnobilizers. /e presented the official Tapanese goVernment records
of this which we found in Tokyo’after the surrender and in prep-
aration for the E?Iéiéfkﬂrhefé we find, in written record, that
one official after another asked what about this stock pile of
necessary war materials if this military =2lliance between Gernany
and Japan required Japan to go to war with the United States?
Tojo made ESEE_EEESEE? in answer -- he was Var Yinister at the
time. The head of the Planning Board replied that they need:d
much war material especially oil and high octane gasocline. He
was asked what he was doing about it, and he replied that they
got a very large arount from the United States and had contracted
for many ‘many hundreds of mlllloﬁs of dollars worth more to be
put awey and preserved. He sald thet thls would be:nreded for.
alrplanes nd ””fShlpS rn case of ﬂar Ulth Amerlca, as Japﬂn

I S

was lﬂcklng in thc nﬂturel resources requlred. Our gcvernment‘

d1d not know of thcse exect ccnversetlons 1n 1941 but knew what

the general 51tuﬂtlon was. So when protest °fter protest brought

us novhere nearer an agreement tb carry out our stﬂted forelgd
pollcy, Yre flnally put an crbargo on oil 1nd other be51c war
uaterlmls. Japunese plﬂncs had bcen u511g this fuel for their

qlrplﬁnes shoothg dovn c1v1lians 1n ”hwna, and was prepering to

4. +

do the same thlng e us, 25 their offlcial governnent fecord

‘ 1

cle rly so stated So in carrylng out our forelgn pollcy, wel

decided not to supply Tapen *1th any more 011, or other 51m113r




basic war material for the very 51mplp reason that we did not

weat to be the purveyors of materials to be used for our own

destruction, = Nor would we pcrmit Japan's natiocnals' assets in

the Unlted States to be free. [‘any pcople conplainbd thst we

: ;hould have taken these steps long before, and vhile that cer-

i S
tainly is a pcermissible viewpoint, there were many basic

practical reasons concerning the effect cf economic sanctions
and the extent of public support which have caused nost author-
ities to conclude that the proper course was followed. The
point of it is th° although we had much more than a suspicion

—_— T

of what was g01ag on, we waltbd untll the facts were clearly

dOVuloped before we ecven took these steps. So the result is

that the foregoing is.all we did do., It iswggagithat in the

W

approaches to and in the final phase, we refused to enter into
an agreement, formal or otherwise, acceding to the Japanese
proposals which would have required us to abandon our well
¢stablished and well defined foreign policy. Through 211 of
thesc proceedings until we declarcd wer after Pearl Harbor on
December 9, 1941, we made no threats of any nilitary steps to
cnforce our foreign policy. The American public can judge for
itself whether it approves or éisapproves first of its foreign
:éééigz;;iééﬂsecondly of the manner in which it was carried out.
rhcn we study thb COHVGfS”thHS, the situation is clear

and 31Lplv. Japen, prior to 1941, had shown by its acts its
definite design and had steadily carried out that design in
Chine for ten yecars. The only new development was its declared

intention of carrying out that same plan and design in what it

17~




¢allcd "East Asia," which amounted to control of z2lmost half
of the vorld's populsation. It referred to this plan and design

as "co-properity." But the record shows thot it was nothing

other than conquest by brutal warfare on a huge scale and over

a widec area. It is clearly set forth in Secretary Hull's

testinony before the Pearl Harbor cormittee.

(Interrogated by United SééfZEWSenééér“Féfgﬁson)
28. Questicn:
When did the war with Japan become incvitable?
Answer:

The question of the inevitebility of war with Japan
involved two factors, the factor of Japanese plans and
objecetives and the factor of tine.

. With regard to Japanese objeetives, it is cleaxr
from the record that following the'advent in 1927 of
the Cabinet of General Tenaka, who inaugurated the so-
called "positive policy™ toward China, Japan had con-
sistently becn pursuing only one fixed policy =-- that of
expansion by aggression. In 1931 Japan occupied
anchuria by force; in 1933, Japan seized Jenol, pene-
trated Chahar and extorted from China a2 demilitarized
zone in north China. The truculent statement of Amau,
spokesman of the Japanese Foreign Office, on April 17,

1934, in which Japan mede clear a purpose. to compel
China to follow Japan's dictate and to permit other
countries to have relations with China only as Japan
alloved, nade crystal clear Japan's policies of
aggression. Jn 1937 Japan cibarked upon military
operations in north China vhich soon developed into
an 2ll-out attack on the whole of China, On Septenmber
21, 1938 I told the Canadian !/inister that I had been
proceeding on the theory that Japan definitely contem-
platcd domination, by any and every kind of means, of
East Asia and the "estern Pacific area. In furtherance
of these objectives Japan in September 1940 entered
into the Tripartite Pact with Germany and Italy,
Japan's progranr thus being m.rged into a far-flung drive
for vorld domination of which Japan's share was tc be
Bast &sia. On Januery 15, 1941, in a statement in
support of the Lend-Lease bill before the Committee on
Foreign Affairs of the House of Representatives, I
pointed out that Japan was out to establish herself
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in a dominant position in the entire region of the
Testern Pacific and thot her leaders had openly de-
clarcd their determinr~tion to meke themselves nasters
of an area containing almost one-half of the entire
population of the world. In the light of Japan's
steady ccurse of expansion by force, it was manifest
thaot she ould attack in her own good time unless we
surrendered our principles.

As I have repeatedly stated, this Government had fully
teken into zecount Japan!s record when it entered into
the conversations with the Japanese in 1941.

Neverth:less, the American Government responded
faveorably to the Japancse request thet we enter into
conversations looking to 2 settlement of Pacific
questions even though it realized that there was but
a slight chance that thereby Japan could be brought
around tc adopt peaceful courses.

The second factor, thnt cf time, was considered by us
in the light of contemporary developments. Through
the ycars that the Japanesc Government was standing
for policies of aggression, this Government was stand-
ing for policics of peace and of law and order with
justice, 2s is elcar from the record. These opposing
policies were uttcerly irreconcilable. '7e knew that

we would not surrender at any time our besic prin-
ciples. As 2 result of our close-up conversations
with the Japanese, we could not escape the coneclusion
that Japan would not abandon her policy of aggression.
Our long-standing appraisal of Japenese policies and
purposes of aggression and of attacking us and other
countries in the Pacific area in furtherance of those
purposces, was supported by Japanese utterances and
acts. As regards the elenent of time, I was satisfied
by early October from the evidence of feverish Japanese
rilitary activities and movements, the bellicose
pronouncenenits of Japanese spokesmen and of the
Jaopa2nese press, reporis of growing political tension
in Japen, as well as from vhat was disclosed by the
intercepted Japanese messages thnt the time vwhen they
would attack us was rapidly approaching.

In locking back upon the developments in their cntirety
during the last weeks and months prior to Pearl Harbor,
it can be clearly secn that cur judgments and our
methods of dealing with Japan as we did were over-
whelmingly vindicated by Japanese acts and utterances
as they later unfolded.




At any tine prior to Japan's attack it lay within ler
power to avert a var in the pacific by 2bandoning her
policy of aggression, just as a bandit might avert a
clash with his intended victim by suddenly becoming
law-abiding. Up to that timz there was always open

to her an honcrahlie and reascneble alternative to the
courses of aggression which she was pursuing -- an
alternative which would have given her all she professed
to seek in the way of access to raw materials and
markets, as well a¢ other rights and opportunities
enjoyved by all neticns. It lay solely within Japan's
disposition to =2dopt a peaceful aliternative and ©to
revoke tanz declsionz reachcecd a t the Imperial Con-
ference or July 2, which reaffirmed Japan's purpose of
subjugating China and which ecallied for pilitary ad-
vance to the south to establish "the great Tast Asia
sphere of co-prosperity", that is to say, to establish
Japanese domination in Southeast Asia and the islands
of the Western Pacific area.

(Report of Proceedings before Joint Committee on the
Invgztigation cof the Pearl Harbor Attack - pages 14282-
142386) :

From the foregoing, it clearly appears that Japan had

embarked upon a carcer of conquest and could have stopped at any

time it wanted to. She needed no help from anyone to do this.

It did not need to have negotiations with, agreement with,

or consent of the United States to stop the war in Chin= for

all the hostilities were confined entirely to China. There was
no fighting on Japanese soil. Although the Japanese constantly
rcferred to it as an "incident" or the "China affair," of
course, it was a war. The Imperial Headquarters of the Japanese
Army in their Year Book describing results of the Japanese
nilitary operations in China during July 1937 to June 1941,
reported by the Army Information Center, Imnerial Headquarters,

stated the following:
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Conprehensive Results of Japanese
i'ilitary Operations in China During
July 1937 to June 1941

1. Estinnted number of Chinese killed 2,015,000
The loss of Chinese forces, including death,
the wounded, captives, ctc. 3,800,000
The beooty:
Arms 482,257
Tanks, cars, motor-trucks 1,475
Trains, engines, carriages 2,449
arships and vessels 410

2. Results of Air Forces! Activitics, including
Nomonhen Iacident:

Lnemy varplsnes brought down 1,744
Destroyed on the ground 233
Total loss cf the eneny 1,977

3. Losses of the Imperial Army, including
Nomonhnn Incident:
Killed 109,250
Lost warplanes 203
(Jepan Year Roolk 1941-1942, Sino-Japanese Hostilities,
page 997)

Finnlly 211 the wveneer is removed =2nd in a formal state=-

ment Japan described its activities as four y-ars of nodern

warfare on a gigantic scale,

It was Japan who forced the issue with the United States.
7e had ccnfined our actions to protests and what might be termed
gconcmic sanctions., Thereforu,nggg_iigiﬁﬂgamertp_tbis country
and initiated this movenent for a final formal agreement of
settlement, it might well have been expected that the United
States would require Japan to revert to peaceful courses every-

where before any formal negotiations would be entcred into or

at least before they would be put in treaty form. The reverse,

s




however, was true. Japan demanded that the United States
refrain from sending any further supplies to the Chincse govern-
nent and immediately 1ift the embarge of oil and cther war
naterials before Japan would enter into such formal proceedings.
This is nost revealing of all. It clearly demonstrated Japan's
intention of carrying on its plan of conquest whenever and
wherever and however it saw fit, ts socle concession for a stop
gap peace cgreenent was to remove troops from southern Indo
China poised for an attack upon the Philippines as well as

other strategic points. Thcse troops were to be moved only a
day's journey northward, still in Indo China, in the interim,
until China rade peace or a general peace treaty was effected.
In additicn thereto, the Japanesc woculd continue to indicate
their peaceful intenticn towards 211 nations in Fast Asia. But
having slready demonstrated what they referred to as peaceful
negotiations, it amounted to nothing less than peace for the

conquered after they were conquered, And, of course, dominance

— —

in 2ccordance with Japanese demonstrated plan thereaffgg} Then

Japan demanded that weﬂgign7@#genenal“pegggiggggty,qn this

basis, we refused.g\fﬁis and this alone caused the Wart‘xﬁow

S—

could it have been o therwise from the standpoint of the United
States if it were to remain a first class pcwer with self-

respect? As a practical matter, it would have meant ceding

——

Bast Asia to Japan and 2 large part if not 211 of the Pacific

——

Ocean to its dominance. This would have been done by the United
: :

States with its eyes open in face of the historicsl events

L=
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pregeding”and,vgwgqg;g have ¢ greed to it in a solemn binding

ko i \

treaty. This was the problem 0uafront1ng the President of the

United States =nd the Secretary of State in particulor. It
is well that the record is so clear, 1t shows that the United

States had 2 just, hunane and practical foreign policy and

that it adhered to it. It attempted to enforce it by all

e o e et ST L — —
recasonable pc “ccful means until it was attacked for failing

to abandon it. Thif the American people should know and should

ultimately decice whethcr this pelicy should be made permanent.

Loforee o TNty 12

In the preccding paragrsphs e have attempted to set
forth the facts as documecnted and as they will accordingly

appear in history. It °ttruvta to _pose no pious visionary

1dc~l It had 1ts ccld practical fentures. “Thile it was

based upon morallty, we undoubtedly felt that in the long run

it was the only safe 2nd sound plan upcn which we could pro-

ceed, It is important to note and even cvbhﬂ51ze that at no

tive @id we f2il to PCCCTHLZL thu °dV°qt~gcs el]cycd by the

United 3tntes vlth its vast expanse. of territcry all in one

plece and our substantizl and varicd basie resources. e were
T st

not inmperialistic. g_gigvnct Jqu tc be. We do not know

-

Just what we would do if we had to be. e are speaking only

e —

e e N A
of the facts as they exist. But it would be very wide of the

mark tc conclude that we neither kn:w nor apprecisted the

disadvantnge in these respects, and the consequent problens,
STy e
of the Japanese. They were re=l, the ey *erb vita l and they

called for intelligence, resourcefulness and energy for their

oyl




solution. We felt that they deserved C“Opbr“tloﬁ frow ‘us and

from cther nations. Thgy were not our business in porticular,

——

but we were ”1Sp cncugh to obsprvp that if we wanted to llve

5 e

in peace with other nﬂtions, we must observe thom. Lenv;n pll

I —

ncble and altruistic notives aside, it was to our benefit to

learn of then, recognize them and cooperate in bringing abcut
their solution. Of ecurse, cur four basic principlcs, the
keynote of these rcmarks, provided for such contingencies.

But nore important, our actions and our coop: rﬂtlon d1d pro-

e

vide mcans and methods for their soiution., It is true that

the methed we suggested required tinme and patience. It is

further true that the mcthoed Japan proposed, sheer force, if

successful, would be more efficacious from the standpoint of

time if the results voul@_bc pg;@gge@t. e felt that Japan

would be naking = sravc error 11 qdopthg this second course

ﬁnd ve told th,m so, The authbntic governnent record of these
negotlﬁtlcns referred to many times hcrein sets forth with
clarity and in dctail our statements and position in support

cf this assertion. That record- is immutable.

It developed as one might expect {£wﬁggﬂhistory of

ClVlliZ“thn could teach any lessons th~t our position qu

[ A
correct and that Japan's chqigp_pf mcthcd wvas wrong.,. 1t is

true thusa problc“s were gigantic, but the principle involved

wes very simple. Not 2ll nations have learned that you have

to earn whao t you gut nd you rust put this prineiple 1nto

practice in “CQUIqug your needs. Domestically we found many

“oA =




instanccs that excite cur sympathy where crimes have been
committed because individuals gave in to the pressure of what
they beliecved to be nccessity. We have found, however, that
such cannot be accepted as justification for breaking the law
and often with considerable regret stern punishment is imposed
nevertheless., e lawyers have a saying, "Hard cases make bad
law." hen crimes of violence are committed in our country,
we arrest the accused, bring them beforc judges and juries

and punish them upon ccnviction. e do this, of course, to
enforce and meintain law. That is perhaps our chief crime
deterrent and preventive., I suppose no one would seriously
consider a2t this stage of our civilization ofabandoning this
widespread practice in the United States. Nor would any other
nation. Here in the Tckyo trials, we are carrying out the
same principles and practices, nothing more and nothing less.
iany people objeet to this proceeding. %e will consider

briefly the objections. There arc sorie well known citizens,

—————

including menbers of our Congress, who do nct believe at all

in these Internatlonal War Crime Trials. Others believe that

they are too involved and that especially with reference to the
+~——-—_~__

/Far Eastern war criminals, they should be brought to boock

SO — — e

. murder of 1nd lviduals 2t Pearl Harbor. Onu prominent English-

before a military commlssion and should be coneerned with thgi::7[

e

man whose neme will never be forgotton and who was well known

in our cdﬁﬁ%g&, deocated a quick process of executive politi-

cﬁl cctlon of shooting the war criminals without trial, Heads

————
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of the governments at Potsdam merely declared that stern
punishment should be meted out to all war criminals, but they

did not specify whether thrcugh trlﬂl or otherwise. The se are

_all points of View ead espaci+lly~in*a~cggntny of "free spcech”

like our own are properly expressed when believed.

”hose ”ho "ould do notbing about these war crimwnals

-~

would lksve them at lﬂrgp and absolutcly unpunished. We have

S

\—-\__—
tried this before =t the end of the last war. Tf it mekes 2

nartyr of 2 n(tion's leader to try him and punish him, the

ey

restrea int excrc1sed in Hltler s case dld not prevent him from

beconing a hcro. s 1t 1s 1nt(nded to leave war criminals to

the pﬁnishuunt of th ir own people, the treatment of Hitler
in thisrfespcct could throw scmewzight on th: subgect In the
Tokyo trials we hcld that it is a crime even to plan a war in
viclation of international law, treaties, agreements and
assurances, Hitler surely did this. He was arrested, triead
by his owahpcoplc and thc world knows how ineffective that |
was. The method of detention imposed permitted him to umploy
his time with implecments and appurtunances to worz on his
book, an elaborate plen for world war. Something more than
cufi&sity impels reflection on this and invites the inquiry
of what would have happened of value to the world if Hitler
cculd have becn triéd by an International Tribunal when he

advocated the breaking of the Versailles treaty and the breaches

of 21l the main assurances eigqgcd 1n by Germany. He did this

w2




very early at a2 timec when 2n International Tribunal could have
been established and empowered tc take the nccessary steps for
the world's protection., Without attempting to answer this

question, we pass the subject by pointing out that there is

— —

grave reason to conclude thot war criminals will not be

T - e—

'”punished by their own people. It is true th-at Mussolini and

his son-in~law Cianc lost their lives without international

S ——

court trials. But the manncr therecf could hardly mcan mach

by way of exomple.

Those who support $hese international trials follow a

i o s e
very simple line of reasoning. They believe that if the

orderly triael and punishment of those who comnit crimes at
home is justified, the same procedure should be justified
T g T
agfqad. There is never any way that one can, with any assurance
neasure the deterring or preventive influence of punishment
for crime. "¢ believe that with the history of civilization
supporting the view that such punishment does have justifi-
able detcrring and preventive effeect, it should be employed
unless there is some good resscon for its omission in the case
of international war criminals. There is certainly no evi-
dence in reviewing the lives c¢f the Nuremberg accused or the
Tokyo accused to assume that any of them as humen beings are
not subject to the same human reactions experienced by other

individuals as applicd to themselves. It is true that their
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conduct as charged demonstrated thqt they cared liftle about

e

the 1mprlsonucnt or dezth-oFf mllllons of others but there is

BN e — ——

abundant ev1dcnoc chat eaﬁh ﬁnd everyone of them individually ///

cherished degghili::l_;ibbrtv ang the pursuit of happlness.
5

They enjoyed their medalsy

= —

their bovs//éqd even luxurles.

Here in Tokyo to a man thé?“arp a hca’chy O“Vlig group . phy51-

o

cally. Respect for(—ioprleti\forblds commensing further in

this regard The facts, however, compel the conclusion that

S —N

in all ordinary respects these accused give no indication of

Ny

not being susceptible to the deterring and preventive influence
e,

customarily 1npospd in Crlmlﬂel trlels. That alone woculd seem

to state a fair case in such regard for these prosecutions.

In a larger sense, is it not time that we attempt to make our
treaties real in every respect? Do they not create law? Are
they not binding upon the individuals df nations as well as

the nations themselves? If they are not, does not justice ‘"r)

require that Wwe cease the gestu;e of going through motlons°

Would anyone contend that justice is fulfilled by punishing

the people df a nation and not punishing their leaders who
were responsible for directing and even enforcing their law
breakiné? This would be a2 strange interpretation of justice.
Everyone knows that the people of these nations have little to

do indeed with creating the policies and reking the decisions

and carrying them out. At least, they hav«¢ 1little or uno choice

in the matter., Are we to hold that jucf*ce is fulfilied with

e ———————— e ——————
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the youth of our nation being brought to an untimely end by
—— ey g

the goveormiaent's order and direction but that the leaders vwho-

bring about the events making the sacrifice of their lives

nccessary shall escape any punishment whatsoever? It is [7? vy
o W/ T~

B e

puzzling to follow this line of reasoning!
R s N TN e R

In the past war criminals accused have denied the justice
of trying and punishing them by contending that these crimes
were committed not by them but by their nations. Other de-

fenses include the claim that such a2ccused ~re innocently carry-

ing out the national aspirations of thcir country. This shalleow

concept fails to tzke intc account that in rmost cases it was

the accused themsclves who determined not only vhat these
\- e A o —
national aspirations should be, but more important, how they

would be affeccted. You cannot destroy or jail a nation. You
T

can jail or destroy the pzoplc of 2 nation. There are many

objections to this procedure. They include the realization

that you can't jail them for long and destroyving them en masse

would be unthinksble. I'orc important is the realization that

despite the fact that many of them have paid the supreme

penalty during the course of the war, many others will continue
to pay a griecvous cone for long periods in the future. If we

add to that that this punishment has been and is being inflicted
upon the relatively innocent, the failure to punish the real
responsible leaders becores the more illogical and unjust and

stupid.

0




We complain of any such procedure at home, We have not
failed in our own country to try and punish wrong doers in
high places both in and out of the government. High public
office or high privete position have constituted no bar toc such
trials and punishment in the United States, and these trials
and punishments (including impeachment proceedings) heve not
excluded charges for wrongdoing in office even when the
accused claimed that they were atteupting to do something for

he benefit of the many. We are alllfamiliar wvith exanpl:s

of individusls being extradited from other sovereign states
and even oth.r sovereign countries for wrongs to our own
people that they may be tried and punished in our own courts.
{e do not require physical presence in the locality where the
crime is commnitted as a requisite for such jurisdiction. But
here in Tokyo the defendants are accused with inflicting great
harmn upon the inhabitants of many nations. It would not be
practical to choosc which single nation should have jurisdiction
through cxtraditicn or otherwise to bring the accused to any
given country for trial and punishment. It seemed nmuch more
logical and practical to bring the Tribunal to Tokyo and to

try thése accused in groups here.

Such international proceedings take much time and effort,

e Te el
—

They are novel and substantially without precedent. We care-

fully distinguish here between the makiﬁg of new laws and the




establishment of new =»d unrrecedented courts for the enforce-
ment of such laws., In an international court proceecing of

this nature, it would be unthinkable to sacrifice thoroughness

end all aspects of fairness to the impatient demands for speed.

Their very ncvelty or lack of precedent would seem to justify

errors upon the par%t of cauticn and thoroughness both in the

presenting of the evidence and allowing full latitude for

defense, International proceedings of this nature bring many

complications and probleirs foremost of which is the necessity

for reascnably accommodating the formal proceedings to the -

basic requirements oif the individual netions in the admini-

—

stration of justice. The rianner in vhich this has been
attenpted could not be fairly described in the space permitted
for these comments. The very nature of the offenses charged
and the issues involved reqguire an inquiry into the events
covering more than fifteen years and a very substantial part

of the world's area. This has meant searching the archives

of many countries for reccrds and searching in wide spaces ’

for witnesses and traansporting them great distances.

The language problem in itself has required nore than
double the time for an ordinary trial, Of course, all pro-
ceedings have to be niade intclligible to the acéused and their
counsel and that requires that every procedure written and
oral, rnust be interpreted and translated into their own

language., This is necessarily a very slow process indeed.,

Y-




There are other reasons too numerous to mention, not the‘least
of which is including an unusually large nuiber of accused in
one trial. Add to this the complexity and intricacies that
need to be delved into and hemmecred out into intelligible and
presn siopiification and we are confronted with a very sub-
stantiel task in and of itself. It ig felt, however, that

there was no niddle course. One 6f Lthrea Tlilices hed bo be

nade, Not to try them aft ailjs or give them a summary trial
which would have been open-to the sharp criticism for its fair-
ncess or a thorough open detailed presentation of a2 casc in
confornity as near as practical with our domestic trials. To
avcid the establishment of evil precedent in so important an

ogcasion, of course, the third alternative is required.

To those vho have not had the opportunity of careful
study and understanding cf the problen there is one point
worthy of consideration. If these accused had been tried only
for an attack upon and for murdcr at Pearl Harbor, such procedure
would have mecant ignoring the wrongs done to other nations. China
lost millions of lives and untold resources. The Philippines
were invaded and occupied and thousands were killed or wounded.
The French possessicns of Iado China were invaded; parts of
the Dutch Zast Indies were cccupied for more than three years
with great suffering as a result, Australia and New Zealand

were singlced out as vietims and escaped the sufferings of

cccupation and conquest only by the successful termination of




the war, Il'any British lives were lost and the citizens of our

neighbor Canade dld not escape unscathed. If we had confined

——

the cause to a Pearl Harbeor trial for murder, such wrongs to

other naticns, if not entirely ignored, would not have been

—

errphasized to say the least, It appearcd, morcover, while it

is truc that these are criminal trials against persons accused

there is te be coasidcered the precedent that is being established
in its relationship to 2ll nations and nationals.
e Ty R b ie WL e

Aside from the observaticns just made about the value of
this international procedurc, whever thc accused were tried
and for whatever they were tried by any military or cther
American Tribunal, thec accuscd would have to be accorded the
right of defensec. It is more than probable that such defense
would have led far into the areas already being explored in
the Tokyo triel, and the same issues wounld arise in either
event. It is undoubtedly for such reasons that those who have
had the responsibility of choosing the method of these trials
have talken thec risk of the disadvantages of a long thorough
trial rether than the dangers of a more summary procceding.
That is why those charged with the presecution contend that
while the issues are sinple, the trial of them could not be
satisfactorily concluded withocut the expenditure of a long

period of time and substantial effort.

To those who shudder in the mere contemplation of the

_33_




possibility thet the same procedure might be applied tc our

=N

owvn leaders should we be defeated in a future war, there is

a conplete answer., If our leaders were guilty of what the

” S
prosecution charges these accused, they would deserve the

same punishment that we are asking this International Tribunal
et

tc impose. loreover, and perhaps more important, if any

———————————— —

nations in the futurc become savage enough to lct loose the

bolts of war as they are already forged for the future, such

leaders conld well expect thec same penalty anyway although

there is little reason to believe that it would be in any

-

such well ordered calm atmosphere as that prevailing in Tékyo

and Nuremberg, These opponents of the Nuremberg and Tokyo
- e ———— d—— -z

—

proceedings fail to reéiiEE"ZE already pointed out in both
proccedings by the prosecuticn that the same law recognized
and enforced agninst thesc szccused by the Tribunal is ex-
pected to be recognized and enforced in similar‘manner
against any indivicduals in =2ny nation at any time in the
future. Perhaps that is tiie outstanding ccntribution to
civilization of these trials. 7c have referred herein to the
crime preventive influence of such punishment upon human

beings. “hile we can not forecast the effect of such in-

fluence on future prototypes of these accused should they
attain power in ony n=tion, we can point out that their own
nations have a2lready condemned such individuesl conduct as
being worthy of the sternest punishment and have acquiesced

in the procedure in enforcing the same in placing such
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individuals, regardless of rank or prestige, in the prisoners!

dock cu§P§marily occupieq by g{din;;q,

common fellows. It is

more than barcly possible th~t this in itself and the type of

punishment imposcd right have some influence in impeding the

progress in seizing the reigns of government,

An inherent difficulty confronts any proseccutor when
he is challenged with the efficacy of his criminal processes
as a crire deterrent. There is no dependable yardstick by which
it can be measured. In our donestic prosccuticns vhere those

—

who contravene laws that secure the life of individuals a2t home

are exccuted, there is always a sense of regret and hesitation

S —

in the final irposition of the extreme penalty. The last
minute appeal to thc President cr the Governor is the rule
rather than the exception. But ususlly the law grinds on

inexorably. It has to, because wise authority recognizes the

misfortune in the frailties of the human race. Long experience

hamrmered into traditicn has-tavght that even the smallest
cormmunity can not afford to relax in the exercise of this

stern process. then the conderned murderer begins the last
march to the gallows, an exanple is set. How many homes escape
breaking and invasion on that very night by rcason of example
can never be known. Thus the feorces of organized éociety have
learned that it is not a guestion of taking a human 1ifej it

is a question of whose lives shall be sacrificed, those guilty

of breaking thc¢ most fundamental of all laws, or the intended




victins of others who will be deterred by such example. That
is the story and the whole story, and it seens simple and
trite. But in the final anclysis, the objections to these
trials must rest upon cbjections to domestic procedure as old
as civilization. The lew involved is not new, It is the law
ferbidding homicide. The enforcenient against marquises, prime

——— -

ministers and rarshalls is new., And nct one good sound reason
> ;

has yet becen advanced vhy thcey should be irmune from the same

law that is applicable to the humblest citizen, unless it be

the reassertion of the doctrine that "the King can do no wrong."

That has long been rejected,

It is discouraging to hecar voiced repeated objections

cn ex post facto grounds. This doctrine never meant more than

objection to the making of a crine after the event; converting
2 lawful =2ct intc a crime for the first time after it took
place, 'Where is the law that melkes legitimete breaking a
nation's law ccntained in a treaty? Ispecially when it means
certain death to hundreds of thousands and even millions of
innocent pecple. Do the proponents cf this objection actﬁally
clain thet such action is protccted or even a2llowed by law=-
and, if so, by what law? Does the breaking of the law cease

to be unlavful because it has nct been punished?

Are treaties binding and, if so, upon wheom? Nations
separate and cspart from these vho control their actions in

causing the nation's treaties pledged tc be broken? Are we
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to be confined to the sanction or punishment to the levying of
a huge fine upon theose who have no control of the law breaking?
A strange doctrinc is this! Whcever said so, and by whose
authority? 1Is this a doctrine of sound law that infractions

of law long remaining unpunished create a retroactive privilege
of law breaking with immunity? All of this is fiction--it is
squared neither with justice, nor reason, nor necessity. It

is high time that this fiction die. It never had logic -or

justice as its base. iIx post facto objection means in this

case that laws long broken with inpunity have no right there-
after to be cuployed. It means that long continued wrong and~
injustice create right, The reasonifz is shallow and‘false.
Respect for tradition and orderly legal processes (two worthy
principles) should never be distorted to serve as a cloak of
immunity for the crime of all crimes, If it has in the past,
there is no sound reason for its continuance in the future,

with the consequence both absurd and tragic.

The contention advanced that a crime recognized as
such by law cannot exist unless it has been defined directly
by a legislature or even by a court made law, has been definite-
ly rejected by the United States Supreme Court. (Ex parte
Cuirin, etec., October 29, 1942). The further contention that
no lawful punishment may be inposed in such cases unless
similarly specified has been likewise ignored in that case.

For therein, the late Chief Justice Ston:, spesking for the

Court, sald:

..3’7_
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"Froi: the very beginning of its history,
this Court has recognized and applied the law
of War as including that part of the law of
the law of nations which prescribes for the
ccnduct of war, the status, rights and duties
of enemy neotions as well as of enemy individuals
(Citing many cases)

This case, therefore, holds specifically that there is no re-
quirenment for this law's codification by any legislature in-
cluding our own Congress for the authority of such law or its
enforcement even in the United States and against a citizen of
the United States. It states:

"1t is no objection that Congress, in providing
for the trial of such offenses, has not itself under-
taken to codify that branch of international law or
to mark its precise bcundaries or to enumecrate or

define by statute 211 the acts which that law con-
denns."

Wlongress had the choice of crystallizing in
perranent form and in minute detail every offense
against the law of war, or of adopting the systen
of comnmon law applicd by military tribunals so far
as it should be decred applicable by the courts.
It chose the latter coursc." (The courts referred
to were military tribunals).

It was further stated therein:

"By universal agreement and practice the law
of War draws a distinction between the arned forces
and the pecaceful population of belligerent nations
and also between those whe are lawful 2nd those
who are unlawful combatants."

Citing Hague Convention Ne. IV, Cctober 18, 1907,

36 Stat. 3295, Article I of the Aanex to vh'ch
defincs to whom belligerent rights and duties attachy
and was signed by forty-four nations. Further
citetion by the Court referred to the !'anual of Wer
of Britain and Gerrany and writers upon the subject
of internntional law.

There clearly our highest court has, as late zs 1942,

held that valid law coculd be rade by treaties among n2tions--
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after vhich such tre~ties, having been enacted, became suffi-
ciently binding law to esteblish crime, The court further held
that offenders of such laws couldlbe put to death even though
those laws provided for no specific punishment or penclties.
The issue presented was could those who break such laws,
including Americen citizens, lawfully die by the act of a
tribunal having nc cther authority than the appointment for
that particular trial by the Chief Lxecutive of our United
Stetes. The Suprerce Court thus had the issue squarely pre-
sented and its decisicn is clear, It was without dissent on

thecse points.

In a word, it held that nations could make war crimes
by trestics alonc and that such becamce law binding upon 211 of
the netionals of ezch signatory nzation =2t least. . Several nen
rere exccuted folloving this decisicn--the Suprewme Court
refused to prevent the same. It held that they were not un-

avfully punished.

Returning ag=in to the subject of this ex post facto

cbjection, arguments can alweys be made to support any objec-
tion to discarding outmoded a2nd utterly worthless "tradition."
In objecting tc these internntional war crimes trials; such
argunicnts have the sarme blind support of tradition as that
conpelling the children to be thrown in the pathway of a

juggeranaut by their parents.
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If the law enforced in these international war crires
trials is not the law, it had better be, for as lawyers, it
behooves us to recall the stern warning of Woodrow Wilson
addressing the Anerican Bar Associstion of 1910 when he said:
"The people will not be argued into impotency by lawyers."
Vhen they enforced their own law lynching !ussolini and Robes-
| pierre they recorded thelr reaction to the failure of lawful
process to opcrate. Stern punishment imposed by orderly inter-
national tribunals auﬁhorized by the highest authorities of
their governments is much more conformable to the lessons of
sound tradition, much more worthy of being recorded in the
history of progressive civilizatibn, than the inevitabie
results thet follow when the people are required to enforce
the law theiiselves. We can expect nothing less when the law
or its just enforcement fails to march along to reet the re-

quirements of justice applicable to existing realities.

These trials are neither blood purges nor judicial
iynchings, but if they are not held, the pecple in impatience
and disgust, will have tﬁeir ovm lynchings and blood purgingse.
We are faced with one or the other choice and there can be

little doubt as to which path we should follow,

To the many vho are always skeptical of any new proce-
dure or any innovation and claim it will not work, history is

full of examples to the contrary, They said the same about

the steam boat, the telegraph, thc tclephone, the horseless




carriage and the wireless, There are those vho'say that
nations can not get together and act in hormony. To those
participating in the Tokye war crime trials, one substantial
privilege has been conferred. They have observed the prose-
cutors of eleven great naticns in unprecedented harmony and
agreenent on all subject motter pertaining tc these trials,
procedure as well as substance, work together with earnest

and conrplcte cooperation in all of its aspects. They have
observed a court of eleven nations presided over by the repre-
sentative of one conmnenwealth containing the least but one

in population., They have observed the steady progress of a
long, gruelling trial with rulings made frequently with
divided vié#s but always on the democrzatic principle of the
majority ruiing. They have cbserved a cornon agreement on
vhat constitutcs conduct on the part of the leaders of nations
subject to the severest knovn form of condemnation. One would
be blind indeed in failing to observe the wholcsorme potentia-

lities of these events alone,

The task itself is an arduous one for all concerned
and will bear no other fruit than its ultimate contribution
to the cause of peace, If there is one thing above all clear
to those close to this proceeding, it is that none of these
accused are being tpied for losing a war; they are being

judged for their part in causing an unjust and unlawful one.
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