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Wedneséay, 20 November 1946

INTERNATIONAL MILITARY TRIBUNAL
FOR THE FAR ZAST
Chambers of the Tribunal
War Ministry Building
Tokyo, Japan

PROCZEELING IN OHAI'BERS

On

Paper No. 564 - Application of the
Prosecution for leave to present the evidence
in chief of Major K, A; @delecrd, a witness on
behalf of the Prosccution, in the form of a
prepared statement instead of by oral examination. -

Paper No. 570 - Application by the
Prosacution for an order thet the Tribunal take
judicial notice of a2 certain cvent.

Paper No. 547 of NAGANC, Osamij and
OKA, Takazumi,

Paper No. 554 of SATO, Kenryo.
Paper No. 556 of OKAVA, Shumei.
Paper No. 558 & 560 of OSHIMA, Hiroshi.

Before:

HOI'. SIR "ILLIAY WEBB,
President of the Tribunal and
Member from the Commonwealth
of Austrasilias

Reported by:

SAM GOLDBERG
Court Reporter, IMIFE



Avpearances:

FOR THE PROSECUTION SECTION:

I'R, EUGENE D. WILLIAMS

MR. W. G. F, BORGERHOFF MULDER, Justice,
Associate Counsel, acting on behalf
of the Kingcdom of the Netherlands.

MR. G. OSMOND HYDE

FOR THE DEFENSE SECTION:

MR. JOHN G. BRAFNON, Counsel for the
Accused HAGANO, Osami

MR. OWEN CUNNINGHAMK, Counsel for the
Accused OSHIMA, Hiroshi

NB. A. W BROOKS Counsel for the
Accused OKAA, Shunei

MR, JAMES N. FREELAN Counsel for the
Accused SATO, Knnryo

MR. WILLIAY LOGAN, Counsel for the
Accused KIDO, Koichi

MR. OHARA, Shlnlchl, Counsel for the
Accused OKAVA, Shumel

IR, KUSANO, ﬂv01chiro, Counsel for the
Accused aﬁTO Kenryo

MR. MICHAEL LEVIN, Counsel for the
Accused SUZUKI, Teiichil

I'R. FUJISAWA

MR. USHIBA

MR. SHIIANO, Auehi

FOR THE OFFICE OF THE GENERAL SECRETARY,
IMTFE:

MR. CHARLES A. I'ANTZ, Clerk of the Court
JUDGE E. H. DELL, Legal Adviser



The proceeding was begun at 0900,

Paper THE FRISIDENT: Paper #5€4, an application

e by the Chief of Counsel tc have the evidence of
l'ajor deWeerd presented in the form of a statement--
written statement.

Who appears f;r the Chief of Counsel?

Mr, Williams.

MR. WILLIAKS: Justice Borgerhoff Mulder
is hanéling this matter.

THE PRESIDENT: General Borgerhoff Mulder for
the applicant.

Well, I have read the applicztion. His
evidence will be something like that of Colonel Wild,
will 1t not?

M. JUSTICE BORGERHOFF I'ULDER: Yes,

THE PRESIDENT: 'ho is examined orally?

iR, JUSTICE BORGERHOFF I'ULDER: It all
affects the occupation of the Netherlands East Indies.

THE PRESIDENT: You say he speaks English
with difficulty”®

KR. JUSTICE BCRGERHOFF }ULDER: Yes, that
is ripght.

THE PRESIDENT: And it may not be easy to

understand him, and he may take longer on that account;

whereas, 1f he reads his evidence, he will be able to



get through aquickly.

IR, JUSTICE BCRGERHCFF MULDER: Yes, sir.
It will save a lot of time i1f he is allowed to read
the statement.

THRE PRESIDENT: What do the defense say?

MR. LOGAN: If the Tribunal please, we have
not seen this affidavit. We do not know what is
in it. I think we should be given a copy of the
affidavit and let us have about 2 week cr some time
like that to look it over.

MR, WILLIAMS: The witness will be on before
a week has expired. In all probzabilitv we will have
a copv of the affidavit ready today, I have been
informed. v thought is, if the defendants are
served with 2 copy of the =ffidavit todav, it gives
them five cr six or seven davs in which to study in
advance of the witness taking the witness stand.

THE FRESIDENT: What I said yesterday from
the Pench applies generally. All of the Members
are of the opinion that the defense =2re not prejudiced,
but advantaged, in getting the statement of the witness
s¢ long in advance,

MR. LOGA4N: “ell, if your Honor please, there
are twoe sides to that guestion. We certainly admit that
it is of advontage to us to have the statement ahead of

time; but, on the other hand, it must ‘be considered



that these statements which some of these witnesses
are presenting, thev are replete with conclusions,
and the defense have no means of telling which of
the conclusions the Court 1s disregarding.

Now I have not seen this affidavit. I do
not know if it has anv conclusions in 1it; but if
it is anvthing like the affidavit of Liebert or
anvthing like the affidavit of Ballantine, we are
at a loss. Furthermore, we are cut off from cross-
examination on some cof those conclusions in there
becnause the Court rightlv says that they do not take
cognizance of the conclusionsj; but we do not know
which conclusicns the Court mav consider and which
thev do not.

THE PRESIDENT: I tell you that we not
merely disregsrd these conclusions, but we resent them..
My cclleagues have expressed the bitterest resentment
agninst this ~ttempt to tell the Court what their
decision ought to be,

MR. LOGAN: That is what I say. If we had
the affldavit ahead of time, the same way as we did
with Adgmiral Richardson, we could look at it and,
perhans, we could come into Chambers here and have
those conclusions stricken cut,

THE PRESIDENT: If any witness, in drawing

conclusions, thinks he is going to =2ssist us or



influence us, he is grossly mistaken. There mav
be » tendency in some cnses to throw that evidence
out comnletely.

MR. "ILLIAIS: Sir William, mav I suggest
this? I hnve gcne over the substance of the matter
to be covered by HMajor deWeerd's testi-ony. It is
not of = chnracter like either Liebert or Ballantine
where he undertskes to testify like an =xpert. It
is the testimonv of a man whc has made an investign-
tion and 1s stating facts and not conclusions, in
the first place.

In the second nlace, T think his position,
except for the fact he has some familinr-ity with
the English l-nguage, is comparable to that of any
Chinese or Jap-=nese witness. In other words, he
would be terrifically handicarped if he were compelled,y
~nd the Court would svend possibly weeks of time, if
he were compelled to cover all of his testi=ony by
means of translation into Dutch and then translation
into English ~nd Japanese. It 1is going to take enough
time and will be sufficiently drawn out to handle his
cross-examination in that wayj but if we add to that
the handling of his direct examination. it Just
simply urnecessarily lengthens the time of trial without
Hny good being accomplished.

THE PR7ESIDEFT: Of course the Charter does



reovire us in effect tc ndmit the rerorts of
investigntors, ~nd such reports sometimes do cortain
conclusicnst but we have been =2sked to accept =s
conclusions rmatters which are perilously close to
lesves, if they are not issues really.

MR. WILLIAS: That is not the situation
th~t would apply to this particul~r instance that
we are tal¥ing =bcut now, whatever may be true of
other instances.

MR, LOGaN: ‘ell, if your Fonor pleasge, may
I m2ke 3 suggestion thet if the prosecution would
let us have a copy of this statemert todav, then
we will ~djourn this motion to torerrow morning to
give us an oprortunitv to look at 1it.

THE PRZSIDENT: You can rest assured that
this Court will not ~dopt ary cecrclusion except
from 2n expert in 2 matter on which he can give expert
testimonv, and sc far we hove had verv little of that.
V/le mav bave that when Admir-l Richarﬂsch comes. I
do not know. Prob2blyv we will.

Well, I will adjourn this matter until
tomorrow morning,

HR. "TILIullS: There is this suggestion I
may make in connection with th=t, if the Court ples=se.
If the defensz ~re to be given the advantage of

examining this statement at this time, ~nd then should



make strenuous objection, and the Court should uphold
them from use of the statement, they would have all

of the advantares of having our statement in advance,
and we would have 2all of the disrdvantage bv havirg

to cover the matter bv long drawn-out oral examination.

THE PRESIENT: '"Well, the trial is taking faor
tco long -~s it is.

MR, WILLIAIS: I %now it is.

TEE PRESIDENT: There are many features which
give us grave concern, and we are determined to shorten
it to the best of our abllitv. None of us have any
time to spare in Tokvo. They are all busily occupried
elsewhere, or should be.

Well, ycu want until tomorrow morning to
consider that application. I will ~djourn it until
nine o'clock tomorrow morning.

IIR. LOGAN: We will get n copy of it today?

¥R. JUSTICE SORGERHOFF .'ULDER: Yes.

Paper THE PRESIDENT: This is paper #570. It is an
e apnlication by the prosec¢uticn to order jiudicial
nctice of & certain event; that is, the CGovernment
cf the Fingdom of the Netherlands declares a sfate cof
war tc exist betveen the Kingdom of the Netherlands
and the Japanese Empire on the 8th of December, 1941,

I suppose I ccould make that order -- a declaration of

war bv a nation.,



MR, LOGAN: With this exception, vovr Honor.

I think there is some question as to whether the
exact date the Government of Japan received notice
of that -- I believe it was a few days later,

THE PRESIDENT: Well, they declsred it on
that day.

MR. LOGAN: I understand thev declared it

on that day.

THE PRTUSIDENT: The application is granted.

This is paper #547.

CLERK OF THT COTRT: 1If the Court please,
those are the onlv matters that involve the rrose-~
cuticn. The balance involve the defense solely.

FR. VIILLIAMS: e are going to withdraw
as quietly as nossible.

{(""hereupon. the members of the prose-

cution staff withdrew from the proceeding.)
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