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OPENING STATEMENT OF DIVISION I

Division I of the Defense Case will produce evidence of
a general nature showing that under the existing state of
international law the charges in the Indictment must fallj
that there was no conspiracy of the accused inter se, pre=-
cluding any finding of guilt for the acts and conduct of
these accused on the conspiracy counts and that Japan's do-
mestic conditions, coupled with encirclement by the World
Powers, forced her as a last resort to fight for her very
existence.

This evidence will be presented in five parts:

I. Evidence of bagic documents relating to the surrender,
the creation of the Tribunal, treaties and the con-

stitutional laws and regulations of Japan.

Evidence of the acts and declarztions of other nations
regarding treaties as creating international law;
absence of individual responsibility; diplomatic
et

immunity and nature of crimes charged.

III. Evidence of lack of conspiracy of the accused inter
se including the Greater East Asia Co-Prosperity
Sphere.,

IV. FEvidence of the national economy of Japan and the
encirclement of Japan by the World Powers in the
Pacific and Asia,

V. Evidence of the Zapanese domestic conditions from

educational, anti-communistic and propaganda stand-

pointse.
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& ° The type of evidence and its subject matter to be pro-

i

duced in support of each of these five parts is as follows:



I. EVIDENCE OF BASIC DOCUMENTS RELATING TO THE SURRENDER,
THE CREATION OF THE TRIBUNAL, TREATIES AND THE CONSTITU-
TION, LAWS AND REGULATIONS OF JAPAN,

We will read from treaties and basic documents relating
to the surrender, the creation and jurisdiction of the Tribunal
treeties which the accused are chargad with violating and the
Japanese constitution, laws and regulations which the Prosecutior
introduced into evidence but did not read into the transcript.
In addltion, the Defense will present additional treaties and
other basic documents.

These treaties, conventions and assurances will make clear
in part Japan's position; how and why various actions and
countermeasures were taken by her in past years and why she
failed to act at times, explaining her position and the position
of powerful countries in the family of nations., Her special
interests in China and Manchuria wiil be shown .to have been
recognized and accepted by World Powers for many yeers,

The interests she was legally charged with protecting, the
steps taken on her behaif by some to defend those interests, the
misinterpretation of her intentions by some nations, and the
recognition of her accomplishments by many nations will be

portrayed.
“

It will be demonstrated that with respect to Menchuria and
China, national policies were formed after, not before, the
occurrenée of those military incidents. Succeeding governments
were thus forced to accept conditions as they found them and

attempts were made to localize these incidents.
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II. EVIDENCE OF THE ACTS AND DECLARATIONS OF OTHER NATIONS

REGARDING TREATIES AS CREATING INTERNATIONAL LAW; ABSENCE i
OF INDIVIDUAL RESPONSIBILITY: DIPLOIATIC IMMUNITY AND

¢  NATURE OF CRIIES CHIRGED. e |
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/ some of the prosecuting nations are estopped from endeavoring

they themselves have broken and disregarded. For example,

{ to enforce the terms and conditicas of various treaties which
1
|
g evidence will be produced among others of Russicn aggression

; agaihst Finland, Russian expulsion from the Lcague of Nations,
' Russian aggrcssion against the Baltic States: Russian aggression
; against Manchuria and British-Russian occupation of Iran.
| Evidence of official statements by represcntatives of
various nations and minutes of committee meetings will he
prescented to dispel doubts as to the meaning and intentions
of the powers conccecrning the effect and interpretation of
certaln treaties; their reasons and decisions set forth why
certain provisions werc adopted and others rejected in conson-
ance with intcrnational law,
Y / It will be further shown from the acts and statements of
\‘3\ representatives of various prosecuting nations that there never
was any intention or agrecment among the powers to create in-
dividval responsibility for treaty violations or provide any
individual punishment therefora This will be shown by the
Buchcrest Articles which were carcfully prepored but never
adopted. The same pruhibitions werc demonstrated 1n the

Submarine Warfare Treaty of 1922 and in the conference and
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'committee meetings incidental to the Versailles Treaty a.ud by
the Hague Convention IV, Article III, Chapter II,

It will be further shown that from time immemorial it has
always been contemplated by nations that immunity be granted
diplomats as evidenced by the Treaty of Aix-la-Chapelle, Treaty
of Vienna and the Treaty of Westphalia. ; &

Statements of rcpresentatives of various governments will
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be presented to assist the Tribunal on matters concerning the
nature of the various alleged crimes charged in the Indictment,
Especially that killing in warfarc does not and newer has con-
stituted murder, whotever the circumstances of its inception.
Examples and analogles will be presented in terse form in suppor:
of this. Evidenée will be presented with respect to the Panay
and Ladybird Incidents to demonstrate that nations contemplated
indemnification as the remedy for alleged breaches of treaties
and not individual responsibility to be judged by other natiohs‘
It will be shown that attempts to definc aggressive war

at the Confercnce of 1933 were unsuccessfuls,




III. EVIDENCE OF LACK OF COMMON CONSPIR4ACY OF THE ACCUSED
INTER SE INCLUDING THE GREATER EAST ASIA CO-PROSPERITY
SPHFRE.

The Prosecution's charge thot these accused conspired to
initiate, plan and wage aggressive warsj; to murder and to mis-
treat prisoners of war and civilians will be disproven by irre-
futable evidence. Further cvidence on this, of necessity, will
be offered throughout the trial.

The evidencec to be presented will conclusively establish
that the situation in Jeprn was cntirely differcnt than in Ger-
many., Judicial notice will be asked to bec taken of the fact
that there Hitler and his small group of followers started in
1919 and first using the 25 points of the German Labor Party
and later in 1925 using "Mein Kampf" as their Bible, with a
‘definite nlan in view unaltered throughout, overcame all epposi-
tion until they scized control of the government of Germany and
continued in power as its government until the termination of
the war.

. The expressed program of Hitler and his cohorts weas ad-
judged to bec ominous including among other points an anti-
Jewish provision, planned territorial expansion and prem}ditated
disregard of treatiecs. It will be shown that no such provisions
or ones even remotely rcsembling those were ever a national
policy conspired or planned by these accused. Hitler was the
dominating factor throughout the conspiracy. Such a personage
is absent hcre. Throughout, he had a close group of arch co-

conspirators. Such was not the case here, It will be shown
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that instead of a common conspiracy in Japan, the coaverses is
true, The mllitnry were divided; the ALray opposasd the Navys
the diplomats disagresd wisth wue ATMT AN Hevys whe Cabinets
were divided and fell with grest fregucncyy ike Diet was ln-

dependent of Governmentsl poliicles or infidence of the military;
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military and non-milibary governaent:
disagreed with cne anotlier and son: stayed in of fice whenever
possible to fight with viger for whet they thought was right

aven though their opinions did not always prevall < the latter

a commendable deed, and laudcd by representatives of the pros-
ecuting powers. It will be shown that these accused were never
close enough to one ancther in time of heolding office to feorm

or continue any common pian or conspiracy for the purpose of
expanding the power of Jcpan by aggressive war. Internal dissen-
sion in Japan precluded the formation or execution of any common
conspiracy or plan as charged.

Fuarthermore it will be shown that the composition of the
cabinets of the government of Japsn was a continuously changing
constitusncy. Since 1928, fifteen different cabinects rose and
fell in Japan. Cabinets fell because of crises brought about
by various events and differences of opinion between some of
these very accused and between them and other officials. No
two cabinets fell bceause of identical reasons.

Many of them fell because of purely domestic rcasons, un-
related to any intcrnational situation. Among the reasons for
their termination are the following: The TANAKA Cabinet fell

n Jaly 1, 1929 because of internal dissension in the cabinet,

The EAINAGUCHI Catinetfs fall on April 13, 1931 was due to the
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1llness of the Prime MNinister. The 2nd WLKATSUKI Cabinet fell
on December 12, 1931 becausc of a difference of opinion between
WAKATSUKI and &DuCHI, Minister of Home Affairs, with regard to
whether or not thc Cabinet should be a coalition form of éovernw
ment, The INUWAI Cabinet fell on lMay 25, 1932 when INUKAI
was assassinnted by some young officers over a domestic politic:
issue. The SaITO Cabinet fell on July 7, 1934 because of a
public scandal which compromised some of the ministers and high
officers of the government. The OKiDi Cabinet's fall on March
8, 1936 was thc result of the February 26th Incident. The fall
of the HIROTA Cacbinet on February 1, 1937 was occasioned by a
difference of opinion bctween HIROTA and TERAUCHI, HMinister of
War, on the issuc of whether the House of Representatives should
be dissolved, The HAYASHI Cabinet fell on Junec 3, 1937 when
HiYASHI dissolved the Diet. The new Dict which was elected
was opposed to HiAYuSHI's domestic policies. The 1lst KONOYE
Cabinet fell on January 4th, 1939 due to a difference of opinic
among Cabinet members with rcgard to the anti-Comintern Pact.
The HIR.ANUMA Cabinet's fall on ALugust 29th, 1939 was due to
internal dissension and the sudden and unexpected conclusibn of
the non-aggression pact between Germany and Russia. The ABE
Cabinet fell on Janucry 15, 1940 because of the domestic price
commodity policy and the question of whether or not the Trade,
Ministry should be established. The YONAI Cabinet fell on July
21, 1940 becausc of differenccs of opinion concerning the forma-
tion of a new political party. The 2nd KONOYE Cabinet fall on

July 17, 1941 was brought about by KONOYE's difference of opinio
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#ith MATSUOﬁA, Iinister of Forelign Affairs, as to foreign
negotiations. The 3rd XONOYE Cabinet felfﬁgn Octcber~16, 1941
because of XONOYE's differences with TOID with regpect €0
American policy. The TOJO Cabinet fell om July 17, 1944
because of the trend of the war. he KOISO Cabinet's fall

ifference of opinion with the
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on April 7, 1945 was duvs to
Army. The SUZUXI Cabinet's fzll on Augtst 164 1945 came
upon the completion of its duty in conneetion with the
surrender. The HIGASHIKUNI Cabinet fell on October 6, 1945
because of post war conditions.

Unlike Hitler, no one in Japan was in a contiruous

position of control in these cabinets or in the military duric.

the period of time covered in the Indictment., In three of
these cabinets -- the TANAKA Cabinet April 20, 1927 to

July 1, 1929; the HAIAGUCHI Catinet, July 2, 192§ to Aprilid
1931 and the HAYASHI Cabinet, Februvary 2, 1937 to June 3, 193,
~-- not one of the accused was in a position to control, lead
or direct any conspiracy as not one of them was even a mem-
ber of these cabinets, nor was any of them Chief of the Army

. General Staff or Navy General Staff during those times.

That there could not have been a continuing common
conspiracy to initiate or wage aggressive wer will be shown
by the fact that not one of the accused was a member of any
two of the cabinets which were in office at the time of the
outbreak of the Manchurian Incident in September, 1931, the
commencement of the China Affair in July, 1937, and the out:-
break of the Pacific War in December, 1941. Only oné
accused was in the cabinet at the time of the commencement
of the Manchurian Incident and none was Chief of the Army .
or Navy General Staff. Only two were in the cabinet at the

time of commencement of the China Incident and none was Chief




of the lrmy or Nevy General Staff, Only four wcre in the cabi-
net at the timec of Pcarl Horbor and the Chieﬁ of Naval Géneral
Staff was a former accused. The cvidence wtil show that the
alleged conspiracy had no core due to the absence of a leader
who wquld necessarily appear in a position of dominant control
in at least two out of these three sigq@ficant and important
periods of time « *hot situation is “béent. During the entire
period of time covered in the Indictment the national policy
constantly changed, thus disproving a common continuous con-
spiracy.

Furthermore, it will be significantly demonstrated by
evidence thot with respect to the charge of conspiracy to plan
aggressive wars, where ample time is necessary to make prepara=-
tions, none of the accused was in the HAMIGUCHI Cabinet which
fell five months before the commencement of the Manchurian
Incident nor was any of them Chicef of the Army or Navy General
Staffs during the time of that cabinet, Likewise none of the
accused was in the HAYLSHI Crbinct which fell one month before
the commenccment of the China Incident nor was any of them
Chief of the Army or Navy General Staff during that time. And
only onc of the accused was in the 3rd KONOYE Cabinet which
fell less than two months before the commencement of the
Pacific War, and a formcr accused was Chief of Naval General
Staff during that time.

There was an abscnce of any agreement whatsoever among
the accused eoven remotely pointing to any cormon plan or coﬁ-
spiracy. The evidence will show that true to sound principles

of constitutional government, there was no planning, scheming
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or plotting to propcse a new Prime Minister who W?uld}further
any such common plan or conspiracy as is chérggd, or any other
corrion conspiracy at all, The rcasons why these Cabinets fell
and new oncs rose will definitely establish thap no such
cormon conspiracy armong thesec accused existed,

The evidence will further show that among fhe accused
during the period charged in the Indictment there was never
any single group of them in a position of power and influence
over any extended period of time. The absence of such a group
holding important political offices or military posts of
control prevented any cooperation to carry out any plan or
plans for any common conspiracy or purpose as charged in the
Indictment during the terms of office held by these accused.

Individually it will be shown that they acted in no way
different than would be expected or nornally anticipated of
the officials of any other country under similar circumstances,
Evidence will be produced to show that the Prosecution by .the
use of certain labels has magnified, distorted and misconstrued
the true reaning and intent of the innocuous phrases = New
Order in East Asia, Hakko Ichiu and Greater East asla Co-Pros-
perity Sphere. It will be shown, contrary to the Prosecution
contention, that these phrases had no malicious or criminal
inplication and did not contenplate military aggression; that
they are just as innocent and innocuous as the phrases or
implications contained within the "Good Neighbor Policy" and
Wendell Wilkie's " One World." v

The Prosccution's charge thrt all these accuscd and others
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were part and parcel of a common plan or consSpiracy to cause
cabinets to fall and prevent cobinets from being forned is

contrary to the facts, ts contention is based on the assumpt-

ion that the accused conspired to and used the Imperial Crdinanc:

of 1905, as amended in 1912, and the Imperlal Ordiffince of 197"
for this purpose,

Military influence Tfor individual rather than‘political
reasons occasionally played a part in the selection of 2 new
Prine Minister, but it was not pursuant to any organized common
plan or conspiracy by these accused, It will be shown with
respect to this there never was, or could be any such a cormon
conspiracy anong all these accused, due in part to the fact
they held different offices at various pceriods of time. Some
at various tines expressed different ideas on this controversial
issue and sone were not in positions to act either affirmatively
or negatively on the ch)icé of a Primec Minister, and most of
them had no voice in the selection.

The cvidence showing lack of conspiracy will be presented
from charts, various speeches nade by sone of the accused and
others at the time of the fall of the cabinets; by evidence of
proninent Japancse statesmen; by goveramental proceedings; by
uninpeachable rccords; by publicationsy diary entries; speakers
of the House of Representatives; interrogations of the accused;

newspaper reports and proceedings of the Liaison Council and

Imperial Conferences,
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IV. ZIVIDENCE OF THE NATIONAL ECONOMY OF JLPAN LND THE ENCIRCLE-~
MENT OF JAPN BY THE WORLD POWERS IN THE PACIFIC AND ASIA.

We will also denonstrate in a conclusive wey that there was
nc econonic preparation by Japen for any wars in Manchuria, .
China against the Scviet Unicn, nor in the Pscific. I¥n the last
few nonths before Decermber, 1941 when it beearnc apparent that the
Pacific War wns probable and later ineviitable, defensive ncasures
werc taken., The econonmy of Japan, being an economy of scarcity,
perhaps in its totality and to a grenter extent -than rany other
countries, the true éconohic condition will be shown by impartial
studies and rcports. The econonic condition of various basic
industries such as shipping, coazl, food, textiles, rubber, oil,
elecetricity, cte. will be offered to dermonstrnte positively that
there was no cecononice preparation for war cr any conspiracy in
regard thcreto, The enactrent in 1932 of a Capital Flight Pre-
vention Law and in 1933 of Foreign Exchange Control Legislation
were natural phcnonena forced on Japan by the world wide depress-
ion and dislocation of forecign trade which was particularly acute
in Japan because of prcgressivcly higher tariff walls and other
trade barricrs erected against her throughout nmost of the world,

Moreover, we will show that between 1928 and 1935 the vast
majority of the trading nations of the world enacted identical
or similar legisletion and that svch legislation as Japan enacfed
had no relation whatsoever to preparaticns by Jopon for wari
Japan, being a natiocn which nust inport in large quantitics in

opder to live, was particularly injufed in her foreign trade by
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prefecrcnce” in t-oriff trcotment, a decision which wags roundly

condemncd by thec United
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States and proctically every. trading
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nation in the world outside of the United King@bms Th:\;r

cvidence relating to the economics of Jopan includif? Xorea,

#111l show persunsively the shsence of any manipulation,

recimentotion or control

by the Prosccution. Wc

War, 80% of thc forcign

the United Xinpdom, Netherlands and the Unitcd States. From |

this the Tribuwansl wilid

for ~ny cuch purposc 28 I8.8llggsd
will show that prior to the Paglige

trade of J.pzn was conducted with

he nble to sause the terrificé impact
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of the embirgo nnd freczing rcgulations of the ABCH bloe

unon the economy of Japan particularly with respecct to the
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on Japanese cconomy will be sitown.
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The svldence will
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further point to the laek of ny cconomle aggression pre-
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critical situation.
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¥ EVIDENCE OF THE JAPANESE DOMESTIC CONDITIONS* FROM EDUCATIONAL,
ANTI-COI'MUNISTIC AND PROPAG:ND. STANDPOINT, : 4

Evidence will be introduced tc show that the Prosecution

has exaggerated the inmportance of military education in the

Japanese schocl system. Milltary education as practiced in Japan
was less objectionable than th: © of other prosecuting nations,
This evidence will be presented in the form of curricula, state=-
~onts and testimony.

It will be shown that there was no cormon conspiracy among

these accused to prepare the children of Japan for alleged

aggressive wars by training, drills, maneuvers or exercises,
using the school systen as o neforious vehicle. There were no
textbooks devised or used for such purposes. Teachers and edu-
cators were hever indoctrinated with any nilitaristic or ultra-

nationalistic philosophy or required to teach such ideas in

rd
il

--support of any such alleged plan, scheme or cormon conspiracy.
The evidence will further show that military education played
only a minor part in the Japancsec school system since 19023 that
it was never intended to, nor did it doninate schocl 1ife, or
teachings of the children, Furthermere, it will be shown that
in 1929 when thc_ﬁilitary budget ~f Japcn was cut, and the size
of the army reduccd, an electicn was offered to the students of
nilitary instruction in the schools or limited service in the
Army aftcr graduation.

It will be shown that even when Japan was cengaged in hos-
tilities with China, cormencing in 1937, her universities were
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not turned into nilitary scheols as claimed, which has been the
practice of cthurwnatiwns“during tires ©f _war. There ncver was
_any- corrion conspiracy anong these accused to regiment the youth
of Jap~n through the- school systen and to inculcate them with a
spirit of totalitarianism or aggression.
The Peace Preservaticn Law was cnacted and enforced for the
purpose of combating the rightists and the menace of Cornmunisn,
It will be shown that the effect ~nf the three Russian 5 year
plans, the resolutions c¢f the 7th Confcrence cf the Internationale
in 1935, and the activities of the Cormunists in Japan causecd
real anxiety ancng the Japanese pecple and the govermrent. The
ccvernnent ves chorged with the responsibility of maintaining
law and order in Japen, and subversive activities of the Cormun-
ists warranted the steps taken for thelr control., It was en-
tirely unrelated to any alleged prcparations for cggressive war.
These accused are charged with using, propaganda, censorship,
‘press, radio and noving pictures for the purpose of furthering the
alleged pian or censpiracy for agrressive war. It will be shown
that no such use was nade of these means of cormunications for
such purposes during peace time and it will be further shown that

-~

during times of war the uses rad:z: of these neans of communicatiéns
were no different than these which could rensonably be expected

to be used and werce used by other countrics during war times.

This use was t~i:1ly unrelated tc any alleged comnon conspiracy
anong these accused,

It will be shown by witnesses, publications and official

documents that there was no propaganda as charged by the
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Prosecution to” bring.cbeut any wars or criminal acts. The

evidence will show that thcre is no foundation for stanping
these various neasures taken by Japrn and sone of thesé accused
in the nérnal operation of the government with thé Iabel of
aggressivé war., The enactnent and execution of laws and measur:
were not for ulterior purposes as clained but for scund and
proper recsons and in the prometicn of good governmenty unrelate
t;:th;fcharqeé'in the Indictrent.

With respect to the evidence to be presented in this divi-

sicn, as is\p(intcd cut in the gencral opening statenent, indil-
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vidual accused may, fn the presentation of their defenses, diffe.
T e Y y
with-Certain.ithmd of evidence, the inferences to be drawn therec-

fron qPﬁ their involvenent therein.
i

Mp, George Yamaoka will now present the evidence of basic

docunents relating to the surrender, the creation of the Tribun:

* treaties and the constitutional laws and regulatijfs of Japan.

R . 4

i
| }
5 -
~

o




