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Wednesday, 26 February 1947

'INTERNATIONAL MIIITARY TRIBUNAL
FOR THE FAR EAST
Court House of the Tribunal
War Ministry Building
Tokye, Japan

The Tribunal met, pursuant te adjournment,

at 0930,

Appearances:
For the Tribunal, same‘as before,
For the Prosecution Section, same as before.
For the Defense Section, same as before.

The Accused:

All present except:OKA"A, Shumei, who is

represented by his counsel.

(English to Japanese and Japanese
to English interpretaticn was made by the

Language Section, IMIFE.)
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MARSHAL OF THF COURT: The International
Military Tribunal for the Fer East is now in session.

THE PRESIDENT: Mr. Tavenner,

MR. TAVENNER: If it please the Tribunal,
yesterday the matter of cooperation by the prosecu-
tion in the processing of defense documents was
mentioned in court. I want to state in that regard
that we are doing everything we cen to cooperate with
the defense in the processing of their documents. As
of yesterday we had processed two hundred of their
documents. I am informed there has been no instance
in which we have refused to accept onefor processing
or for tramsiation.

THE PRESIDENT: Mr. Logan,

MR, LOGAN: If the Tribunal pleese, tho stazte-
ment as made by Mr. Smith was not in any criticism
of the facilities which were offered. It was just
the difficulties that are being encountered by the
processing department.

THE PRESIDENT: Mr. Howard,

MR. HOWARD: Mr. President and Members of
the Tribunal:

With the Court's permission we now rezd from
prosecution exhibit No. 37 which is 2 treaty between

Japen and Germaeny pertaining to cultural cooperation
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for the purvose of establishing that it was nurely a
cultural relation. It is exhiblt 37 #end I only wish
to read Articles X znd II:

"The High Contracting Powers shall mutually
cooperete most closely in order to strive to establish
their cultural relztiens on 2 firm basis.
"Artiele II. The High Contracting Powers, in
order to achieve the object of the vreceding artiele,
shall systematically oromote the cultural rel=tions
between the two countries in the fields of lezrning,
arts, music, litereture, cinema, radio broadcasting,
youth movement, and s»orts."

Exhibit 38. We call the Tribunal's attention
to prosecution exhibit 38 which is an agreement on
cultural cooperztion between Jepan and Italy which

was consumeted between these countries for the seme

purnose &s shown in exhibit 37.
Fxhibit 39. The purﬁose of recding from

exhibit 39 is to show the economic conditions 2s they

existed in 1939 resulting from pressure from other

countries #s will be shown by later evidence. I read

the first paragrenh only:
"The Government of Janan and the Government
of Germeny, in due consideration regarding the import |

and exnort of both countries, have rezched the following
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agreement in the hove of promoting mutuel trade and to
bring about its develovment for the benefit of both
countries so &s to meet present economic conditions."

THE PRESIDENT: ' Well, you need not reed all
thet, Mr. Howard,

MR. HO¥WARD: No, that.is all.

THE PRESIDENT: It would be sufficient vper-
hens if you went through those exhibits 2nd told us
just what use you provnose to mcke of them without
reading them to any extent.

MR, HOWARD: Ixhibit 43. ¥e invite the
Tribunel's attention to nrosecution exhibit 43 which
is the Tri-Pertite Alliance between Japan, Germany
end Italy. We had intended to read the Preemble,
Articles 3 and 5 of exhibit 43 in view of the imnortance
the prosecution has e»varently a2ttached to this Pact.
It will be noted thet it was defensive 1n nature and
did not contemvlste eny aggressive action ageinst
Russia. Shall I rezd the parts that I mede note of,
your Honor?

THE PRESIDENT: Ve 2re familiar with this
document. This is one of the documents with which
we are very famili=zr. It is helpful to be told Just
whzt use you are going to mcke of the documents but

it doesn't help to read them to any extent.

—_— e —_———
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VMR, HOWARD: Fxhibit 48. e now rerd from

prosecution exhibit 48 which is zn announcement by the

Boerd of Information of November 25, 1941, with resvect

to the extension of the Anti-Comintern Pact. We will

recd the first two paregrevhs which sets forth the
recsons why the Anti-Comintern Pact wes extended.

"Since the conclusion on November 25, 1936
tetween Jepen ¢nd Germeny of the Agreement against the
Communist Internationzle - the so-c2lled Anti-Comintern
Pzet - Itely cdhered to it on November 6 of the follow-
ing yecr (1937), es originsl signatory, She wes then
followed by Menchukuo, Hungery and Svain, bringing
the number of the paerticivents to six countries, thus
displeying its effectiveness. As the five-year veriod
of the validity of the Agreement wes zbout to exrire,
the Signetory Powers consulted among themselves, which
resulted in en egreement of views to extend its velid-
ity for five more yezrs. A new Protoeol concerning
the extension of velidity of the c=greement wes signed
todcy, November 25, at Berlin between the pleninoten-
ticrries of the six Powers, nemely, Jcnen, Germeny,
Itely, Mcnchuluo, Hungary cnd S»ain.

"It requires no reiterstion thet the
Communist Internestional, or the Comintern, with its

world-wide orgenizetion, is carrying on disruptive
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4 mcchinations of communistic neture in €11 parts of

R the world. Accordingly, defence #geinst such mechin-
3 etions must be of 2 world-wide scove. "ith the tesk

4 of establishing & new order in Fast Asia &s the basis:
5 of her netional policy, Jenan feels keenly the increes-
6 ing necessity of scfeguording egainst the Comintern.,

7 Th:t the Anti-Comintern Pect hes accordingly been

8 renewed, and thet perticipation of countries, which

9 will shere similzr intentions under the provisions of
10 the new Frotocol, is envisaged, is ¢ source of vro-
11 found congrectuletion.”

12 THE MONITOR: Since the Language Section

13 does not hove the Jepanese text of the nortion just

14 recd it will now be trcnslcted from the English text.
15
16
17

18




1 THE PRESIDENT: I suppose you have all these

N

documents in Japanecse.

IR. HOWARD: I understood that we did have.

W
-

4 I am sorry that I did not know about that in advance.
5 THE PRESIDERT: TIf so, why 1s there not a

6 simultaneous translation? I suppose you have rcad

7 all of this document that you intend to read.

¥ 8’ i!Re HOWARD: That is right. I have been

7 asked to point out that the secret protocol attached

10 to the original Anti-Comintern Pact was not extended
= by thils agreement.

12 | THE PRESIDENT: There is no evidence that 1t
=2 was, and we must act on evidence,

14

R HOWARD: We now read from prosecution
exhiblt 51 which is an announcement of the Board of
Information concerning the No Separate Feace Agree=-

ment bestween Japan, Germany and Italy with respect to

N the war against the United States and the British Em=-

% pire, We will read the second through the fifth

¥ paragraphs of this agreement. It will be noted that

zi this agreement was not made until December 11, 1941, E

- after the commencement of the Pacifie War. This 1

5 agreement is similar to agreements which were entered E

o inte by the Alllies prior to the commencement of the E
|

Pacific War.
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THE PRESIDENT: Do sumrarize those five
articles. The translatoers are not going to read from
the Japarese text. Actually, there 1s no need to
summarize them. We know what they contain.

Mi. HCWARD: Exhibit 49. We next invite
the Tribunal's attention to prosecution exhibit 49
being the secret military agreement between Germany,
Italy and Japan. We will not read this exhibit, but
we call the Tribunal's attention to the date which is
significant, being 18 January 1942,

With the Court's permission, Mr. Lazarus
will proceed from this point.

THE PRESIDENT: Mr., Lazarus.

MR. LAZARUs: Prosecution exhibit 45, the
Neutrality Pact between the Union of toviet Socialist
Republics and Japan. With the Tribunal's permission,
I respectfully ask to rmad a mere thirty lines includ-
ing the declaration and the dates of the ratification
of this pact which we consider most important in view
of the fact that a declaration of war was made later,

The first page, Article 1, 2 and 3 only:

Yirticle 1.

"Both contracting parties engage to maintain
peaceful and friendly relations between themselves and

mutually respect the territorial integrity and inviola-
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bility of the other contracting party.'

"Artiecle 1I.

"In case one of the contracting rarties be=-
comes the object of military action from the part of
one or several other powers, the other contracting
party will maintain neutrality during the whcle
period of the conflict,

"Argicle 21T,

"The present Pact will come into force from
the day of its ratification by both contracting
parties and will remain in force Guring five years.,
If neither of the contracting parties denounces the
Pact a year before the Pact expires, it will be con-
sidered to automatically continue for the following
five vears.”

After the signatures in the middle of that
page, beginning "The Neutrality Pact."

- "The Neutrality Pact botween the U.t.5.R.
and Japan was ratified by the Presidium of the Supreme
Councll of the U.8.:f.R. on April 25, 1941,

"Th~ exchange of ratification acts of the
Neutrality Pact between the U.bor.R. and Japan was
done in Tokyo on !May 20, 1941.

"DECLARATION,

"In accordance with the spirit of the
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Neutrality Pact concludEd on April 13, 1941 between
the U.S.8.R. and Japan, the government of the U.S5.5.R.
anéd the government of Japan, in the interests of se-
curing peaceful and friendly relations between both
countries, solemnly declare that the U.t.t.R. engages
to respect the territorial integrity and inviolability
of Manchukuo, and Japan engages to respsct the terri-
torial integrity and inviolability of the Yengolian
People's Republic,.”

Prosecution's exhibit 54. We call the
Tribunal's attention to the alleged denunciation by
the Soviet Union of the Soviet-Japanese Neutrality
Pact on the 5th of April, 1945 which was just read to
the Tribunal as prosecution exhibit 45. We point out
to the Tribunal that the Neutrality Pact was to re-~
main in force until May, 1946; but notwithstanding,
the U.S8.f.R. commenced hostilitles against Japan in

August, 1945.
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7 Prosecution exhibit 54:

"On the Denunciation of the Sovict-Japanese
Neutrality Pact.

“On April 5 at 3 o'clock pim., V. M. Molotov,
the People's Commissar for Foreign Affairs of the
USSR, received ifr. N. SATO, the Japanese Ambassador,
and on behalf of the Soviet Government made the fol-
lowing statement:

"!The neutrality pact between the Soviet
Union and Japan had been concluded on April 13, 1941,
i.e., before Germany attacked the USSR and bcfore the
war broke out between Japan on one side and Britain
and the United States on the other.

"'From that time on the situation changed
completely. Germany attacked the USSR, and Japan,
the ally of Germany, helps the latter in her war against
the USSR. Bcesides Japan wages war against the USA and
Britain, the allies of the Soviet Union.

"1Under these circumstances the neutrality
pact between Japan 2nd the USSR lost its meaning, 2and
the prolongatien of this pact has become impossible,

"1In accordance with the above said, and
according to Article 3 of the said pact, which provides
for the right of denunciation, onc year prior to the

expiration of the five-ycar term of the pact, the‘Soviet
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Government informs herewith the Government of Japan
of the wish to denounce the pact of April 13, 1941.'"

Prosecution exhibit 64, the Declaration of
War by the Soviet Government against Jaovan. It will
be shown later that this declaration was delivered to
the Japanese Ambassador in Moscow almost simultaneously |
with Russia's opening of hostilities and-was not
delivered to the proner officials in Tokyo until after
the commencement of war., It will be proven latcr that
on 5 February 1945, at Yalta, Soviet Russia agreed with
the otner Allied Powers, in exchangz for territoriecs
in China, to violate this @cutrality pact and to declare
war against Japan.

THE PRESIDENT: Why not usc the Japanesc
varsion of this to secure simultanzous translation,
ard also a simultancous translation of your rcmarks
furnished to thom?

MR. LAZARUS: As soon as we can catch up with
them, Mr. President, within ths noxt couple of days,
we will be doing that. We have triec cesperately
to kcep our remarks down to the barcst minimum to avold
as much delay as possible, sir,

(Re=4ing} "On August 8, V. ¥, Molotov, the
Pcople's Commissar for Foreign Affairs of the USSR,

received Mr. SATO, the Japaness Ambassaaor, 2nd on
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behalf of the Soviet GovernmentAunde the following
statement to him to be communicated to the Government
of Japan:

"t*After the rout and capitulation of the
Hitlerite Germany, Jepan is the only great power which
is still for the continuation of the war,

"!The demand of the unconditional surrender
of the Japanese Armed Forces made by the Threse Powers =
the United States of America, Great Britain and China -
on July 26, this year was declined by'Japnn. Thus
the proposal made by the Japanesc Government to the
Soviet Union containing the request of mediation in
the war in the Far East loses all ground.

"!'"Taking into consideration the fact that
Japan refused to surrcender, the Allied Powers madc a
proposal to the Soviet Government to join the war
against the Japanese aggrcession and thus to shorten
the period of time necessary to end the war, to reduce
the number of vietims, and to contribute to the speedy
restoration of peace in the world. True to the allied
cause, the Soviet Government accepted the proposal made
by the Allied Powers and joined the declaration of the
Allied Powers made on July 26, this yvear,

"!1The Soviet Government balieves that such a

policy of its is the only way to bring nearer the
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advent of peace, to frec ths nations from further
sacrifices and sufferings, and to give a chance to the
Japanese people to avoid those dangers and damagces,
which were suffered by Germany, after she had declined

the unconditional eapitulation. On the basis of the |

above said, the Soviet Government daclaras, that from
tomorrow, i.e., August 9, the Soviet Union will consider
herseclf to be in a state of war against Japan.'

"V. M, Molotov also tolé Mr. SATO that simul-
taneously the Soviet Ambassador in Tokyo, Y. A, Malik,
would hand the present declaration of the Sovicet
Government to thc Japanssc Government." §

Proseccution exhibit 40 is a trecaty concerning |
the basic relations between Japan and China. ' will
only read Articles 1, 3, first paragraph of Article 4,
Article 5 and Article 7 of this agreement, This
agreement shows that the Wang-Ching-Wei Government was
not treatcd as a puppet government in view of tﬂe fact
that Japan agreed to relinquish extra-territorial
rights in China.

(Rcading) "Article 1. The Govaernments of

|

the two countrfes shall, in order to maintain permancntl)
good neighbourly and amicable rcelations betwecen the
two countries, mutually respect their sovercignty =nd

territories 2nd at the same time take mutually helpful
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and friendly mcasurcs, political, cconomic, and cultural

anGd otherwise,

2

. "The Governments of the two countries agroce
4| to climinate, and to prohibit in the future, such

s | measurcs ana causes as are destructive of the amity

6| between the two countries in politices, diplomacy,

= cducation, propaganda and trads and commerce, and other |

. g | spheres.
9 X % % % Xk
10 "Article 3., The Governments of the tweo

11 | countries agrec to engage in joint defense against all
12| dastructivce operations of communistic nature that

13 | jeopardizce the peace and welfarce of their countries.

18 "The Governments of the two countries shall,

15| in order to accomplish the purpose mentioned in the

16| preceding paragraph, eliminate communistic elements and
a 171 organizations in their respective territories, and at

18 | the same time cooperate closely concerning information

191 ang oropaganda with reference to the defense against

% communistic activities.

% "Japan shall, in order to carry out the

i dofense against communistic activities through colla-
£ boratior of the two countries, station required forces
= in specified areas of ¥eng-chiang and of North China
25 for the necessary duration, in accordance with the
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terms to be agreed upon separately.'™

Article 4, first paragra=ph only:

"The Governments of the two countries undertake
to cooperate closely for the maintenance of common
peace and order until the Japanese foreces sent to China
complete thelr evacuation in accordance with the terms
as provided for separately.

ko ok k¥ %k

"Article 5., The Government of the Republic of
China shall recognize that Japan may, in accordance
with previous practices or in order to preserve the
common interests of the two countries, station for a
rcquired curation its naval units and vessels in speei-
fied areas within the territory of the Republic of China,
in accordance with the terms to be agrced upén separately
betwean the two countries,

***%*

"Article 7. According to the development of
the new relations between Japan and China under the
prcsent Treaty, the Government of Japan shall abolish
sxtra-territorial rights posséssea by Japan in China
and render to the latter its concessions; and the
Government of China shall open its territory for domicile
and business of Japanesc subjects,"

THE PRESIDENT: That agrecment was not with




Chungking but with Nanking.

MR, LAZARUS: That is correct, sir.

; Prosecution exhibit 41. I just wish to read
g Article 3. This is a treaty between Japan 2nd |
: Thailand dated 12 June 1940.
; "Article 3., In the cvent of onc of the High
. Contracting Partics suffering an attack from any third
‘ : Power or Powers, the other Party undertakes not to
5 give 2id or assistancc to thc said Power or Powers
54 against the Party attacked."
S TIE PRESIDENT: Article 3, not Article 4, i
25 MR. LAZARUS: I am sorry, sir. I mecant
13 Artiele 3, yes, sir,
34 Procsccution cxhibit 42 is an exchange of
15 | letters dated 30 August 1940, between the French

16| Ambassacor at Tokyo 2nd the Japanesc Minister of
‘ 17| Foreign Affairs.
18 ; I will read only the first five paragraphs
19 of the letter of the French Ambassador and the memoran-
20 dum of 23 December 1940 which cmbodies the agroement
21 that resulted from the exchange of letters. This is
22| read in order to show that Japansse troops landed in
23| French Indo-China pursuant to legal authorization in e

24 accordance with this memorandum and not in violation

= of any trcaties.
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THE PRESIUBNT: Mr, Comyns Carr.
Ix, COMYNS CARR: I have refrained from inter-

: rupting with regard to these comments before.. There

Z are one or two comments to which objection might have

5 been taken. With regard to the last one it overlooks

2 the fact which has been proved that the Japanese troops

- were in French Indo-China before this letter wes writ-
. s ten.

9 THE PRESIDENT: You rely on it as a ratifica-

10 tion, I suppose?

11 MK. BAZAKUS: ©No, not only that, Mr, Presi-
12 dent, The prosecution evidence is in., The defense
13 evidence is not in. Then the whole story will be

14 knowvn as to when troops did land.

15 THE PRESIDENT: Need you read any of this?
16 MR. LAZAKUS: I read the memorandum then, if

‘. 17 the President please, the last page which is very short,
- just o few lines.
o "23 September 1940--" |
20 ,

THE MONITOR: Just a moment, Mr. Counsel, we

5 have no Japanese translation of that text again.

i
MKk. LAZARUS: All right. Then I will not |
3 |
25 {
read the memorandum, I will just state that it embodies |
24 |
the agreement sllowing the lending of Japanese forces i

25

in French Indo-China in an amount not to exceed 25,000 i
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men,

Prosecution Exhibit 44 is the truce between
French Indo-Chins and Thailend dated 31 January 1941,

I will read Articles 1 and 5,

"Article I, The armed forces of both French
Indo-China and Thailand will as a principle retreat ten
kilometres respectively from their actual position
as ¢t 10 p.m. (local meredizcn time) 28th January 1941,
The troops of both nations will retrect to the follow-
ing lines or pointzs: % % =% % X%

"Article V. In addition to the foregoing,
the troops of both countries shall stop all militery
actions 2s might cause a recurrence of dispute,”

Prosecution Exhibit 46 is the Fronco-Japanese
Treaty of hesidence and Navigetion relutive to French
Indo-China. I will rezd only the first three para-
graphs of Article 1, Article 15 ¢nd the second para-
graph on the last page.

"Article I, The nationals and native subjects,
/'ressortissants!/ of eech of the two countries shall
heve full liberty, with their families, to enter and
reside in all the expense of the territories cf the other,
Under the condition that they will ccnform to the laws
of the country, they shall enjoy the following rights:

"l. They shall, in all matters concerning
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travel and residence, be treated in the same manner
as the nationals of the country;

"2. They shall, like the nationals, have the
right to carry on business and manufacturing industry
and to deal in all articles which are the objects of
lawful commerce, whether it be operated in person or
by agents, whether alone or in partnership with for-
eigners or with nationals;

"3. They shall be, in matters concerning the
engagement in industry, trade, or professién, and the
pursuit of studies or scientific investigations,
treated, in all respects, the same as the nationals
and native subjects of the most favored nation. * * * * *

"Article 15. The stipulations of the present
treaty is applicable to all the territories and pos=~
sessicns belonging to or under the jurisdiction of
Japan, and to all the territories constituting the
Government-General of French Indo-China,"

Then just before the signatures, the last
paragraph:

"The present treaty replaces the declaration
of June 10, 1907, concerning French Indo-China,'the
declaration of August 19, 1911, concerning French
Indo-China, and the protocol of August 30, 1927, pre-

seribing the system of residence and navigations




1 | between Japan and Indo-China."

And my last document, if the Tribunal please,

N

3 | prosecution Exhibit 47. This is the Peace Agreement

4| between France and Thailand dated May 23d, 1941. I §
5| shall read from this Article 1, Article 10 and Pzra-
6| graphs 1 and 2 of the Protocol between France and
7 | Jepan concerning the guasrantee and the political
E ] 8 | understanding of this Treaty.
9 THE MONITOR: Mr. Lazarus, the Language
10| Section has the agreement but not the protocol.
1 Mits LAZARUS: I will skip reading the proto-

12 !
col, |

= Article 1 end Article 10 of the agreement:

14

"Article 1., Friendly relations shall be

re-established between France and Thailand on the funda- :
\
|

® % mental basis of the Treaty of Friendship, Commerce
4 and Navigation of December 7, 1937. §
1§‘ "Accordingly, direct diplomatic negctiations E
izl shzll be entered into as soon as possible at Bangkok g
s for the settlement of all questions pending as a result
B of the conflict,
2 "Article 10, Any ccnflict which may arise
o between the two High Contracting Parties with regard
> to the interpretation or the zpplication of the pro-

visions of the present Agreement shall be settled
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amicably through diplometic channels.

If the conflict cannot be thus settled, it
shall be submitted to the mediation of the Government
of Japan.,"

With reference to the protccol, Mr. Presi-
dent, mey I just say thet Japan guaranteed the borders
of French Indo-China to France, and the French Gov-
ernment accepted this guarantee.,,

Mr., Yomaoka will continue, Mr. President.
Thank you, sir.

THE PRESIDENT: Mr. Yomaoka.

MR. YAMAOKA: If the Tribunal please, we
next invite the Tribunal's attention to prosecution
Exhibit 53, being an excerpt from Peace and Wecr, page
475, for the purpose of showing that the Treaty of
Commerce and Navigation between Japon and the United
States of 1911 wes denounced con July 26, 1939. By this
denuncistion andthe expiration of the Treaty, as will
be later shown, Japan was deprived of substantizl com-
mercial rights which had been secured to her under
the seid Treaty. This renunciestion was the prelude

to the events immediately preceding the Pacific War,
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S 1 MR. YAMAOKA: With the Tribunal's permisszion
g 2 I shall read this exhibit.
% 3 THE PRESIDENT: Is it necessary?
5 4 MR, YAMAOKA: We felt so, your Honor, for
o 5 the reason it has never been part of the transcript.
% 6| It has not been entered as such.
2 7 THE PRESIDENT: It is just a renunciation |
¢ ° 8| in diplomatic terms. >
= MR, YAMAOKA: We should like to set forth ‘
. the reasons assigned in this document. |
2 THE PRESIDENT: Read it.
= MR. YAMAOKA: Then with the Tribunal's
e permission I shall read prosecution's exhibit 53:
> "The Secretary of State to the Japanese
P! Ambassador (HORINOUCHI)--Washington, July 26, 1939.
= "Excellency: During recent years the
o 17 Government of the United States has been examining
18 the treaties of commerce and navigation in force
22 between the United States and foreign countries with
5 a view to determining what changes may need to be
22 made toward better serving the purposes for which
23 such treaties are concluded. In the course of this
24 survey, the Government of the United States has come
25 to the conclusion that tre Treaty of Commerce and
Navigation between the United States and Japan which
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was signed at Washington on February 21, 1911,

contains provisions which need new consideration.
Toward preparing the way for such consideration and ;
4 with a view to better safeguarding and promoting

5 American interests as new developments may require,

6| the Government of the United States, acting in

7 accordance with the procedure prescribed in Article

* 8 XVII of the treaty under reference, gives notice

9 hereby of its desire that this treaty be terminated,

10 and, having thus given notice, will expect the treaty, |
11 together with its accompanying protocol, to expire

12 six months from this date.

13 "Accept /ete/
14 "Cordell Hull."
15 We next invite the Tribunal's attention

16 to prosecution's exhibit 58, pages 30 and 31, being

the communications denouncing the Washington Naval

o Treaties of 1922 by Japan for the purpose of showing

4 that Japan's denunciation was in accordance with the

e provisions of the sald treaties. %
" THE PRESIDENT: Mr. Comyns Carr.

3 MR. COMYNS CARR: DNobody has suggested the

2; contrary, your Honor. We fail to see the object of %
i taking up time in proving that which is already common

ground.
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THE PRESIDENT: Mr. Yamaoka.

MR. YAMAOKA: If the Tribunal please, this
is a part of prosecution's exhibit 58 and was deemed
of sufficient probative value to the prosecution to
introduce it into evidence.

THE PRESIDENT: There is no contest about
it, as Mr, Carr says.

MR, YAMAOKA: ' That may be so, your Honor,
but the prosecution has attached certain motives to
this Japanese denunciation and we desire to set forth
for the purposes of the record the reasons why Japan
made these denunciations as set forth in this document.

THE PRESIDENT: You are familiar with the
reasons, Mr. Yamaoka. Just give them to us in a
few words, will you?

MR. YAMAOKA: Your Eonor, I could do so
but this is so succinetly and aptly put in this one
letter here on pages 30 and 31 that I thought it might
be advisable to use the exact language.

THE PRESIDENT: Proceed to read then.
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MR, YAMAOKA: I refer to the letter from
the Japanese Ambassador SA}TO to the Secretary of
State, entitled "Note Verbale."

(Reading): "7ashington, December 29, 1934.

"I have been telegranhically instructed by
Mr, HIROTA to say to you, on the occasion of handing
you the written notice of the intention of the
Japanese Govermnment to terminate the Washington
Naval Treaty of 1922, in the following sense with
suitable amplifications:

"As has already been made known to the
American Delegation in London, the basic poliey
of the Japanese Government in the present disarma-
ment negotiations consists in the discontinuance of
the ratio system and the total abolition of the ut-
riost limitation of aggressive war vessels. From that
noint of view, the Japanese Government considers it
inadmissible to have the Treaty continue in force."

I am sorry. There is a misprint here in
my draft, That "of" should be "or."

"The Japanese Government entertains the
desire that the preliminary negotiations shall be
conducted in the friendliest spirit possible and, to
that end, wished that all Powers concerned would

conjointly make the notification of treaty termination.
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The proposal has not been accepted by any of the
Powers, and the Japanese Government has been con-
strained to act singly in giving notice in aecordance
with the provisions of Article 23 of the Treaty it~
self, ‘

"It is, however, a matter of course that
the Japanese Government has no intention whatever
to proceed to naval aggrandisement or to disturd
international peace. It will continue in its sine
cere endeavors te strengthen the relationships of
peace and amity among all Powers, by participating
as heretofore in the friendly negotiations with the
other Powers concerned in which it will strive for
the conclusion with them of a new agreement, just,
fair and adequate in conception and consonant with
the spirit of disarmament, to replace the 7ashington
Treaty."

We now read from prosecution exhibit 65,
which is Japan!s noticec of withdrawal from the League
of Nations on March 27, 1933, which sets forth her
reasons for such actions, With the Tribunal's per-
mission I shall rcad exhibit 65.

THE PRESIDENT: My colleague assures rne
that the last threc paragrephs of this document have

already been read into the transeript.

|
|
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T AR

Mi. YAMAOKA: I 2om aware of that, and if
I may be permitted I should like to read the first
two paragraphs in order to complete this document.

(Reading): "JAPAN'S NOTICE OF WITHDRAWAL
FROM LEAGUE 27 March 1933.

"The Japanese Government believe that the
nztional policy of Japan, which has for its aim to
insure the peace of the Orient and thereby to con-
tribute to the cause of peace throughout the world,
is identicel in spirit with the mission of the League
of Nations, which is to achieve international peace
and security. It has always been with pleasure,
therefore, that this country has for thirtcen years
past, as an original Member of the League, and a
permanent Member of its Council, extenled a full
measure of cooperation with her fellow-Members towards
the attainment of its high purpose. It is 1indeed a
natter of historical fact thet Japan has continuously
participated in the various activities of the League
with a zeal not inferior to that exhibited by any
other nation. At the same time, it is and has al-
ways been the conviction of the Japenese Government
that in order to render possible the maintenance of
peace in various regions of the world, it is necessary

in existing circumstances to allow the operction of

i L AN
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the Covenant of the League to wvary in accordance -

with the actual conditions preveiling in each of

: those regions. Only by acting on this just and
Z equitable principle can the league fulfil its mission
s and increase its influence.
- "Acting on this conviction, the Japanese
5 Government, ever since the Sino-Japanese dispute
- wns, in September, 1931, submitted to the League,
‘= 9 have, at meetings of the League and on other oeca-
10 sions continually set forward a consistent view.
1 This was, that if the League was to settle the

12 issue fairly and equitably, and to make a real

13 contribution to the promotion of peace in the Orient,

14 and thus enhance its prestige, it should acguire a

15 complete grasp of the actual conditions in this

16 quarter of the globe and avply the Covenant of the
l| 17 League in accordance with these conditions, They

18 have repeatedly emphasized and insisted upon the

19 absolute necessity of taking into consideration the

20| fact that China is not an organized State -- that its

21 internal conditions and external relations are

== characterized by extreme confusion and complexity, |
3 and by meny zbnormal and exceptional features -- and §
24 ? e |

that, accordingly, the general principals and usages ‘

of International Law which govern the ordinary

X |
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relotions between nations are found to be considera-
bly nodified in their operation so far as China is
concerned, resulting in the quite abnormal and unique
international practices which actually prevail in
that country."
THE PRESIDENT: We will recess for fif teen
minutes,
("hereupon, at 1045, a recess was
taken until 1100, after which the proceedings

were resumed as follows:)
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MARSHAL OF THE COURT: The International
Military Tribunal for the Far East is now resumed.

Mk, YAMAOKA: If the Tribunal please,
we now resd from Prosecution exhibit 67 concern-
ing the freezing of Japanese and Chinese assets in
the United States, dated July 25, 1941, as a further
step in the economic pressure applied to Japan.

THE PRESIDENT: We appreciate your tell-
ing us how you propose to use these documents, but
we still think that you are resding too much of them,
Mr, YAMAOKA.

MR. YAMAOKA: Well, then, in accordance
with the Tribunal's desire, may I read just the
second paragraph of this document? This is an ex-
tract from page 73, Department of State Bulletin 26,
July 1941. I read the second paragraph.

"This Executive order, just as the order
of June 14, 1941, is designed among other things to
prevent the use of the financial facilities of the
United States and trade between Japan and the United
States in ways harmful to national defense and Ameri-
can interests, to prevent the liquidation in the

United States of assets obtained by duress ar conquest,

|
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and to curb subversive activities in the United
States."

Mgy I state at this time, Mr., President and
iiembers of the Tribunal, that we had planned to present
additional documents, that is to say, read from prose-
cution documents, dealing with the Japanese constitu-
tion, various Imperial ordinances, and laws and
regulations setting up the various organs of the Jap-
anese Government, and also describing the functions
of the various departments and the powers and func-
tions of the various officers of the Japanese Govern-
ment. However, we deem it advisable, in the inter-
ests of orderly procedure, to defer this entire group
of prosecution exhibits until the end of our phase
of the defense case.

THE PRESIDENT: The Tribunsl fully agree.

MR. YAMAOKA: And therefore, with the Trib-
unal's permission, we should like now to proceed to
the introduction of defense evidence.

We‘now offer in evidence as z defense exhibit
defense document 74, being the Shimonoseki Treaty
of 4pril 17, 1895, between China and Japan, concluding
the Sino-Jezpanese War, and by which treaty Jepan
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secured, among other rights, territorisl rights in
Manchuria 2s well as trade privileges in China.

THE PKESIDENT: Admitted on the ususl terms.

CLERK OF THE COURT: Defense document No.
74 will receive exhibit nuﬁber 2283,

(Whereupon, the document above
referred to was merked defense exhibit No.
2283 and received in evidence.)

MR. YAMAOKA: With the Tribunsl's permission
we will now read defense exhibit 2283.

"Shimonoseki Tresty, signed at Shimonoseki,
April 17, 1895."

I shall omit the prefatory paragrsphs on
this tresty and drop to Article 1I.

"ARTICLE.I

"China recognizes definitely the full and
complete independence and autonomy of Corea, and in
consequence, *he payment of tribute and the performance
of ceremonies and formelities by Cores to China
in derrogation of such independence and autonomy,
shall wholly cease for the future.

"China cedes to Japan in perpetuity and full

sovereignty, the following territories together with
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all fortifications, azrsenals-and public property
thereon:

"¢) The ssuthern portion of the Province
of Feng-Tien within the following boundaries:"

I shall omit the description of the bounda-
ries and drop te the next paragraph.

"This cession also includes a2ll Islands
appertaining or belenging to the Province of Feng-
Tien situated in the eastern portion of the bay of
Liao~Tung and in the northern pazrt of the Yellow Sea.

"b) The Island of Formosa together with all
Iszlands esppertaining or belonging to the said Island
of Formosza.

“c) The Pescadores Group, that is to say,
21l Islands lying between the 119th and 120th degrees
of longitude eost of Greenwich a2nd the 23rd and 24th
degrees of north latitude.

"ARTICLE 3.

"The 2lignments of the frontiers described
in the preceding Article and shown on the annexed lap
shall be subject to verificstion 2nd demarcation on
the spot, by a2 Joint Commission of Delimitation, con-

sisting of two or more Japanese and two or more
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ChinesngSl§gaiﬁs_$o~bef?pp6iﬁf66—fﬁﬁ€azgfely after

the exchange of the retifications of the Act. 1In

case the boundaries laid down in this Act are found

sion to rectify the szme.

"The Delimitztion Commission will enter upon
ts duties ss soon 2s possible =nd will bring its

abors to a conclusion within the period of one year

"The alignments laid down in this Act shall,

wever, be maintained until the rectifications of the

“"ARTICLE 4.

"Chine agrees to psy to Japsn as a war in-
ity the sum of 200,000,000 Kuping T=els. The
s®ild sum to be peid in eight instelments. The first

23

24

25

to be defective at any point, either on account of \
topography or in consideratlon of good sdministration, \

it shall also be the duty of the Delimitztion Commis- \
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of the ratifications of this Act. The remaining sum
to be paid in six equal annual instalments s follows:
The first of such equal annual instalments to be peid
within two years; the second within three years; the
third within four yesrs; the fourth within five years;
the fifth within six years, and the sixth within seven
years, after the exchange of the ratifications of this
LAct. Interest at the rste of 5 per centum per annum
shall begin to run on all unpaid portions of the said
indemnity from the date the first instelment fells
due. "

THE PRESIDENT: Does anything turn on that
indemnity and the way it is to be paid or was to be
paid:

MR. YAMAOKA: I must frankly confess we are
nat making an issue of this indemnity clause. There-
fere 1 shall omit the balance of this article.

I shall commence with Article V.,

THE PRESIDENT: 1Is that relevant?

UR. YAMAOKA: Well, it provides far the rights
sf the Jepsnese nationels to take up residence and is
a right under which the Japanese nationsls entered the

region. I am sorry I didn't quite get the purport




of this article. However, it does provide, as your
5| Honor has no doubt noted, that the residents of the

;| ceded territories are deemed to be Japanese subjeets.

4 THE PRESIDENT: Those who elect to stay.
5 MR, YAMAOKA: I will, then, with that nota-
6| tilon drop to Article VI,

7| (Reading) "All Tresties between Japan and

i’ 8| China having come to an end in consequence of wer,
93 Chine engages, immediately upon the exchange of the
10| ratifications of this Act, to appoint Plenipotentiaries

11| to conclude with the Japanese Plenipotentisries &

12} Tresty of Commerce =nd Navigation and = Convention to ;
H regulate Frontier Intercourse and Trade. The Treaties, g
= Conventions and Regulations now subsisting between %
| China and European Powers shall serve as a basis for |
= the said Treaty and Convention between Japasn and

. 12 China. From the date of the exchange of the ratifica-
e tions of this Act until the said Treaty =2nd Convention
5 are brought into actual operation, the Japanese Govern-
i? ment; its officials; commerce; navigation; frontier :
;; intercourse and trade; industries; ships and subjects, E
o shell, in every respect, be accorded by China most
o favored nation treatment.

25 |
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"China mskes in addition the following con-
cessions, to take effect six months after the date of
the present Act:

"Ist: The following cities, towns and ports,
in addition to those slready opened, shall be epened
to the trade residence, industries and menufactures of
Jepanese subjects, iider [the same conditions and with
the same privileges and facilities as exist ot the

present open cities, towns ond ports of Ching:"




10
i1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

17,270

MR. YAMAOKA: I shall omit the listing of
the cities here,.

THEL PRESIDENT: Hangchow is one.

MR, YAFMAOKA: (Reading) “The Japanese
Government shall have the right to station Consuls at
any or all of the above-named places,

"2nd. Steam navigation for vessels under
the Japanese flag for the conveyance of vassengers
and cargo, shall be extended tc the following places:

"l, Or the Upper Yangtsze River, from Ichang
to Chung-King.

"2, On the Wcosung River and the Canal,
from Sharghal to Suchow and Hangchow,

"The Rules and Regulaticns which rnow govern
the navigation cf the inland waters of China by
foreign vessels, shall, so far as applicable, be
enforced in respect of the above-named routes, until
new Rules and Regulaticns are conjointly agreed to.

"3rd, Javanese subjects purchasing goods
cr produce in the interior of China or transpcrting
immrorted merchandise into the interior of China shall
have the right tempcrarily to rent or hire warehouses
for the steocrage ¢f the articles so purchased or trans-
vorted, without the vayment of ary taxes or exactions

whatever,
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"4th., Japanese subjects shall be free to
enrage in all kinds of manufacturing industries in
all the oren cities, towns and ports of China and
shall be at liberty to import into China all kirds
of machinery, paying only the stipulated iﬁport duties
-thereon,

"All articles manufactured by Japarese
subjects in China shall, in recpect of inland transit
and internal taxes, duties, charges ard exactions
of all kinds and also ir respect c¢f warehcusing and
storage facilities ir the interior cf Chira, stand
upcn the same fcoting and enjoy the same privileges
and exemntions as rerchardise imported by Japarese
subjects intc China.

"In the event additioral Fules and Regula-
tiors are necessary in cornecticn with these concessicns,
they shall be embcdied in the Treaty of Correrce and
Navipation provided for by this Article.

"Article 7.

"Subject to the provisions of the next
succeedirg Article, the evacuation of China by the
armies of Japan shall be completely effected within
three months after the exchange cof the ratifications
of the present Act.

"Article 8.
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"Ls a guarantee cf the faithful performance
of the stipuiaticns of this Act, China ccnsents to
the temporery occuration by the military forces
cf Japan cf Wei-hai wei in the Province c¢f Shantung.

"Uvon the payment cf the first two inctal-
ments of the war indemnity herein stipulated for
and the exchange cf the ratificaticns of the Treaty
of Commerce and Navigation, the said place shall
be evacuated by the Japanese forces, prcvided the
Chinese Governmert ccnsents to pledge, under suitable
and sufficient arrangements, the Customs Fevenue of
China as security for the pavment of the principal
and interest of the remaining instalments of said
indemnity. In the event nc such arrangements are
concluded, such evacuation shall only take place
upon the payment of the final instalment cf said
indemrnity.

"It is,however, expressly understced that
no such evacuaticr shall take place until after the
exchange of the ratifications of the Treaty of
Commerce and Navigation,

"Article ©.

"Immediately upon the exchange of the

ratificaticns of this Act, all prisoners of war then

held shall be restored and China undertakes nct to
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her by Japan. China engages tc at once release all
Japanese subjects accused of being military spies
or charged with any cther military offences. China
further ergares not to punish in any manner rnor to

allow tc be punished those Chinese subjects who

have in any manner been compromised in their relaticrs

with the Jananese army duriné the war.

"Article 10.

"A1l coffensive military overations shall
cease upon the exchange of the ratificaticns of
this Aet.

"Article 11.

"The present Act shall be ratified by
Their lMajesties the Fmperor of Japan and the Emperor
of China, and the ratificatioms shall be excharged
at Cheefoo, on the 8th day c¢f the 5th mcnth of the
28tr year of Keiji, corresprndirg to the 14th day
of the 4th month cf the 21st year of Kuang Hsu.

"In witness whereof, the respective Pleni-
potentiaries have sighed the same, and have affixed
thereto the seal of their arms.,

“Pone at Shimcneseki, in duplicate, this

17tk day of the 4th menth of the 28th year cof Veiji,

correspondireg tc the 23rd day of the 3rd month cf the
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21st year cf Kuang Hsu."

I shall omit the signatures. It will be
rcted that there is a certificate of source and
authenticity attached to this document.

Ve next offer in evidence defense document
78, beirg the sevarate articles of the Shimonoseki
Treaty dated Apfil 17, 1895,

THE PRECIDENT: Admitted on the usual terms.

CLEEK (F THE CQUKT: Defense document No. 78
will receive exhibit Nc. 2284,

(Whereupon, the document abcve
referred to was marked defense exhibit No.
2284 and received in evidence.)

THE PRESTDENTE: Mr. Comyns Carr.

MR. CARR: Your Honor, in our submissicn
this dccument is entirely irrelevant to any issue
before this Tribunal. 1t consists cof purely tempo-
rary clauses entered intc in 1895 in connection with
the treaty which has just been read.

THE PRESIDENT: Nr, Yamaoka.

M:., YANACKA: If the Tribunal please, the
ocriginal cf the previous exhibit, the Shimonoseki
Treaty of 1895, was the first treaty whereby Japan
acguired rights in Manchuria,

THE PRESIDENT: But it does not appear to

el M.
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MR. YANAOKA: We-shall later shcw that
these rights -- some of these rights, may I put it,
Japan was obliged to relinquish at the pressure
of certain nowers.

THE PRESIDENT: Are ycu really pressing
this?

MR. YA AOKA: I am sorry, yocur Honor. I
did rot hear you.

THE PPESIDENT: Are you pressing this?

¥R. YAMACKA: The reason why we coffer this
is in or@er that the complete document can be
vresented tc’ the Tribunal.

THE PRESIDENT: Had you put it in w.der
the first number, well, nc question would have been
raised, I suppose; but you put if in as a separate
exhibit and the point is raiseds The objection is
overruled.

MR. YAMNAOKA: Then with the Tribunal's
vpermission I shall request that defense document
Nc. 78, being the separate articles of the Shimcnoseki .
Treaty, and the next document, defense documenrt 196,
being the protocol attached tc the said treaty, be
rarked as further exhibits together with the prevlous

exhibit.




1 THE PRLSIDENT: Admitted on the usual ‘
2 terms, but they will be numbered separately as they E
3 have been. %
4 MR, YAMAOKA: Yes. I am sorry, your |
5 HEoror, I misunderstocd the prccedure here.
6 CLERK (F THI C{URT: Defense document
71 Weo. 19€ will receive exhibit Kc. 2285,

® 8| (Whereupcn, the docurent abeve re-
9

ferred to was marked defense exhibit No. 2285

P and received in evidence.)
| i
= THE PRESIDENT: You are not reading that ﬁ
12 i |
protocol, are youf? i
13 |

FR. YAMAOKA: ©No, ycur Honor. I am just

entering them.

12 We next offer ir evidence defense document %
1 ,
‘. = No. 344, This is a telegram dispatched by the. z

- Japanese Charge d'Affairs OCNO at Berlin tc the

5 Japanese Foreign Finister cn December 5, 1923,

20? referrirg to a publication of the German Foreign

21‘ Cffice relating to the triple intervention of

22 Germany, France and Tlussia scon after the conclusion

23' of the Shimcnoseki Treaty as a result of which Javan

24 was ¢bliged under the threats cf these three powers

25 to give up the right secured to her in the Liaotung

reninsula under the said treaty.
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THE PRESIDENT: Mr. Comyns Carr.

MR. COMYNS CARR: Your Honor, with respect,
we are extremely reluctant to keep on objecting to
these documents, but I am afraid of the fifty-six
which they have served upon us there are only some
eight which appear to us to have any bearing on any
issue which we have raised or that could be raised,
in answer to anything that we have raised in this
trial. This particular one is a tclegram between
two Japanese officisls in 1923 about the contents
of a book not yet published in Germany, which book
the writer of the telegram alleges when publishted
will tell a story about what Germany did in 1895.
Even if that were z proper way of proving what
Germany did in 1895, in our submission the fact when
proved could have no possible relevance in this
trisl.

THE PRESIDENT: Well, materiality and
relevance are the tests; however, it does not appear
to possess either.

We will bhear you, Mr. Yamaoka.

MR. YAMAOKA: If the Tribunal please, the
previous exhibits just admitted reveal that under
these treaties -- under this tresty, that is to say,

Japan first acquired a right in the Liaotung
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peninsula, as well as in China. These rights were
lawfully obtained under valid treaties. Thereafter
under the threat of the triple intervention Japan
was forced to give up the rights lawfully secured
to her under this treaty. And, as later evidence
will show in the defense case, the principal Powers
-- Buroprean Powers -- actuelly sought to take over
that which they obliged Jaran to disgorge.

Tt seems to us, if the Tribunal please, that
this outlines tre courcse of history in Manchuria
particularly, and tkhat unless this background 1s
fully presented to the Tribunal we feel that a com=-
plete picture may not be obtsined. Moreover, I
believe the Tribunal will recall that statements
have been made by the -- during the course of the
prosecution's case, that the war -- Sino-Japanese
war, was, I believe, agerescsively undertasken by
Japan, and that she had designs from even that periocd,
of aggressive intentions on the Asiatic continent.

It will also be recelled that on many
occasions when these early exhibits were sought to be
entered into evidence by the prosecution, that is some
of the early tresties going beyond tre scope of the
period covered by the Indictment, tre defense oﬁjected

to them. But notwithstanding, upon the assertion by
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the prosecution thet the documents did have probative
velue and would be subject to connection later dur-
ing the course of the prosecution's case, this
Tribunal admitted those documents into evidence.

THE PRESIDENT: But in tkat case the pro-
secution showed the importance of the particular
document. Your remarks are very interesting but
they are not related to this psrticular document
objected to now.

MR. YAMAOKA: Tell --

TFE PRESIDENT: Why tendcr this document?

MR. YAMAOKA: "With srecific —eference to
this document, if the Tribunel plesse, this is being
tendered by the defense for the purpose of showing
what transpired in !anchuria in respect to Japanese
rights, and will explain Japan's later actions in
thet region, perticularly under the Portsmouth
treaty and otrer evidence to follow.

THE PRESIDENT: Is tkere a reply? Are you

tendering the reply from the Foreign Affairs Minister?
MR. YAMAOKA: No, your Honor. We will at
later stages of the case.’
THE PRESIDENT: This is just some German
viewpoint that is being put now and we don't know what

the Japanese viewpoint is. VYou are not tendering




1

the Japanese reply, and if Japan was obliged to

|
1disgorge any territory or acquisitions, as I am

2
Ereminded, that can be proved from history. It will

3

4

5

6

17

18

19 |

20

24

25

ibe judicially noticed, probably.
FR. YAMAOKA: With grezt respect, your

tendering this is not to show Japan's reeson for

'her compliance with this request, but to show the

 fact of such request and the reasons why she was

!compelled to comply with the request.

I might add also that, as I stated before,
ithis is being tendered to show the actions of the
!otker Powers in the Orient as of that time, which
will --
THE PRESIDENT: The objection is upheld.
MR. YAMAOKA: MNay I respectfully note an

exception?

| | TEE PRESIDENT: You have that.
MR. YANMAOKA: I should like, with the
'Tribunal's permission, to make an offer of proof as
in sccordance with this document however, and that
to be noted on the record.

Tre next defense exhibit --

MR. BROOKS: If your Honor please, I

strenuously object to this document being used in

17,280

Honor, may I state this: that the reason why we are
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Division I becsuse trhere are seven other documents
that are to be introduced in Division II, of which
this 1s the eighth, and trey explain the significance
and relevancy of the document thet has just been
rejected, and I ask if in prepering that part of
our phase if we show the relevance of this document
at that time may it be re-cffered?

TEE PRﬁSIDENT: If at any later stage you
skow that any document that has been rejected is
relevant, meterial and haé probative matter, it will

be admitted.
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MR. YAMOAKA: Yes, your Honor.

We should next desire to offer in evidence
defense document 216, which also deals with the same
subjeet matter, the triple interveqtion, and also the
following document which is defense document 163, but
in the light of the Tribunal's ruling I shall request
that we are making a tender of proof of these documents
at this time,

THE PRESIDENT: There is no objection?

Mr., Carr.,

MR. COMYNS CARR: Yes, your Honor. In our
submission, the whole of this subject matter is irrelevant
The only thing which is relevant is what were Japan's
actual rights in 1931. As far as that is concerned,
Japan's own case as to those rights is fully stated
and accepted in the Lytton Report.

THE PRESIDENT: This is cumulative, actually.

_ MR, COMYNS CARR: Your Honory it is worse than
that. In my submission, it is an attempt to show why
Japan didn't have more rights than she actually had,
because certain powers deprived her of them in 1895.

In our submission, that is an irrelevant question.

THE PRESIDENT: Yes, Mr. Yamaoka.

VR, YAMAOKA: 1In reply to the learned prosecutor,
might I state, if the Tribunal please, that the Lytton

= —




10

11

12

14

S

16

7

18

19

20

Report to which he refers does contain referance to g
treaties and the Sino-Japanese War way back as far as f
1895, and that is already in evidence on the prOSeCution'4
behalf, If they deem it of sufficient importance and :
of probative value to them in their case it would |
seem to us that on behalf of the defense we should be
permitted to introduce inte evidencelother acts of the |
Allied Powers ==~ excuse me =-- of the Buropean Powers
dealing with this subject and which forms the background
and the reasons for many of Japan's actions subsequent
to this date, and that far from Japan's seeking

to acquire additional rights I might point out that

these rights were lawfully obtained under treaties and

further, that when these rights were sought to be
relieved from Japan, thereafter these powers instead
endeavored to take over those rights.
THE PRESIDENT: Defense documents 216, being 1
a telegram from Foreign Minister MUT®U to Ambassador
NISHI is admitted on the usual terms. The objection
is overruled.
CLERK OF THE COURT: Defense document No.
216 will receive exhibit No. 2286.
(Whereupon, the document above
referred to was marked defense exhibit

No., 2286 and received in evidence.)
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MR, YAMAOKA: Then, with the Tribunal's
permission, I shall read defense exhibit 2286:
"Telegram despatched from MUTEU, Foreign

Minister to Ambassador to Russia, NISHI, May 5, 1895

"Kyoto, May S5th, 1895,

"Addressed to Ambassador NISHI in Russia by
Foreign Minister MUTSU,

"Translate the following memoratdum into
French and submit it to the Russian Govefnment:

"The Imperial Japanese Government promises to

abardon permanent occupation of the Mukden Peninsula

on the friendly advice of the Russian, French and

German Government.

"In submitting the above memorandum, state as
followss == |

"It is due to the desire to bring the present |
sitvation promptly to an end that the Japanese Government
thus faithfully follows the advice of the Three Powers,

"Submit both or either of the following two

items if you believe that there 1s no fear of these
proposals arousing protests by the Russian Government: §

"I. The Japanese Government will held the |
right to claim compensation from China for the territory
which Japan has abahdoned.

"II, The Japanese Government will hold the l
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right to occupy the éforeémentionod Peninsula for a
length of time as a security for China's fulfilment of
her treaty obligations to Japan,"

I desire to call the attention of the Tribunal
to the certificate of source and authenticity attached
to this document,

We next offer in evidence defense document
163, also dealing with this subject of triple inter-
vention.

THE PRESIDENT: That bears an earlier date
than the last document admitted.

MR. YAMAOKA: Yes, your Honor. Probably this
should have been offered prior to the last exhibit.

THE PRESIDENT: Admitted on the usual terms.

CLERK OF THE COURT: Defense document No. 183
will receive exhibit No. 2287.

(Whereupon, the document above
referred to was marked defense exhibit
No. 2287 and received in evddence.)

IIR. YAMAOKA: With the Tribunal's permission
I will read defense exhibit 2287:

"Telegram despatched from NISHI, Minister at
Saint Petersburg, to MUTSU, Foreign Minister, May 3,

1895,
"On the 1lst of this month I submitted our
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memorandum to the Russian Government and tried stren-
uously to persuéde the Government to agree to our

proposal.
"On the 3rd of this month the Foreign Minister
of Russia declared that the Russian Government was

dissatisfied with our memorandum, and furthermore in

‘the preceding day's council, the Cabinet had decided

unanimously to persist in the first advice and not to
change their position for fear that there should be
an obstruction in case Japan takes possession of the
harbor of Port Arthur. Also, he toid me that this
decision had been sanctioned by the Russian Emperor.

"T deeply regret that in spite of all my
efforts in negotiating with the Russian Foreign Minister,
I was unable to persuade the Russian Government to
propose another plan for disposition of this matter,"

THE PRESIDENT: The last document would appear
to be later than the preceding exhibit. That is all
we can say though. There is internal evidence that it
should bear a later date.

We will adjourn until half-past one,

(Whereupon, at 1200, a recess was taken,)




: AFTERNOON SESSION
2
- - The Tribunal met, pursuant to recess, at
2 4 133,
o 7 VARSHAL OF THE COURT: The International

Kilitary Tribunal for the Far East is now resured.
TEE PRESIDLCNT: Mr. Yamaoka.
MR, YAMAOKA: kisy 1t please the Tribunal,

almost simultanéously with the signing of the Shimon-

mHBooBSoe 0RO R
©

2. oseki Treaty in 1895 or soon thereafter, China and

i: Russia entercd into & secret alliance in May, 1896

& known as the Li-Lobanov Treaty. As will be later

7 shown, this treaty was not brought to light until

- after World War 1. Had Japan known of its existence

o prior to that time, she may have reacted differently
" 17 to the conditions surrounding her in East Asia. This

18 treaty is set forth in defense document 162, which we

19 now offer in evidence.

20 -THE PRESIDENT: Mr. Comyns Carr.

21 M., COMYNS CARR: May it please the Tribunal,

22 we object to the admission of this document; and I

23 should like to say that with a few exceptions our

24 objections are based upon the same ground: that, al-

25 though these documents are perfectly harmless from

our point of view, they are, in our submission,
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entirely irrelevant and unnecessarily widen the scope
of this inquiry.

This particular document purports to be a
note from an unidentified source alleging that on some
unspecified date a London newspaper published what
purported to be the text of a secret treaty between
China and Russia entered into in 1896 and expiring
ir 1911, Even if this were a prorer way of proving
the treaty, in our submission the treaty itself has
nothing to do with the charges which this Tribunal
is investigating.

THE PRESIDENT: In an inquiry of this magni-
tude, the relations of Japan, China and Russia over
the last fifty years may be a matter that we should
take into corsideration. However, these things can
have no probative value unless we know their source.

MR, YAMACKA: If the Tribunal please, through
inadvertence, the certificate was not attached to the
copies distributed to the prosecution and probably
were omitted from the copies distributed to the Tri-
bunal.

THE PRESIDENT: The document was found in the
Japanese Foreign Office; but who is the author of it?

Ir, YAMAOKA: However, the original certifi-

cate, that is, the certificate of the Japanese Foreign
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Dffice as to statement of source«and authenticity,
is attached to the onriginel.

THE PRESIDENT: The Japanese Foreign Office
may be interested in keeping a record even of rumors.
This may be nothing but a rumor.

MR. YAMAOKA: I might first mention, if
your Honors please, that this treaty, the secret
treaty, has already been mentioned on page 33 of the
Lytton Report which I believe is prosecution exhibit
58.

THE PRESIDENT: Are you tendering this by
way of defense or by way of mitigation?

MR. YAMAOKA: By way of defense, your Honor.
I might add that this treaty betweern Russia and
China vitally affects the later events that follow,

THE PRESIDENT: Does the Lytton Report
treat this treaty as a fact or just as a rumor?

MR. YAMACKA: I belicve, if my recollection
serves me right, your Honor, it deals with it as a
faet.

THE PRESIDENT: Does it set it out?

FR. YAMAOKA: No, I believe not, your Honor.

THE PRESIDENT: Then you had better read it.
Objection overruled.

CLERK OE{THE COUET: Defense document No,
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162 will receive exhibit No, 2288,
(Whereupon, the document gbove re-
ferred to was marked defense exhibit No.
2288 and received in evidence.)

MR, YAMAOKA: I will now read defense ex-
hibit 2288:

"TREATY COF ALLIANCE BETWEEL CHINA AND RUSSIA,
MAY, 1896

"concluded May, 1896.
"Note: This seccret treaty was concluded in May 1896
at Saint Petersburg, Capital of Russia, between Prirce
Robabov" -~ I believe there is a misspelling there;
it should be: L-o-b-a-n-o-v --"and Li Kuei-chang who
attended the coronation ceremony of the Czar.

"lLater, after the expiration of its term of
validity, it was published in the 'Daily Telcgraph!
in London by the then Chinese Minister to Britain,

L1 Ching-mei, the son of Li Kuei-chang. As for the
detalled circumstances, refer to notes attached to the
foreign versions,

"Art I. Any act of aggression on the part
of Japan, whethcr it be contemplated against Fussian
territories in East Asla, China, or Korea, shall not
fail to call forth a prompt application of this

treaty.
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"In the above case, the two Signatory Powers
have agreed to support one another with their whole
military and naval forces available at that time and
to afford to one another the greatest possible assist-
ance in the way of supplying provisions for the above
forces.

"Art II. After thec two Powers have taken
joint actions, neither of them shall be permitted to
conclude any peace treaty separately with the enemy
without the consent of the other,

"Art III, In the course of military actions,
all the ports in China shall be, if necessary, open
to Russian worships, which will be furnished there
with all'neccssary assistance by the Chinese Govern-
ment,

"Art IV, The Chinese Government has agreed
to construct a Failway towards Vladivostok, travers-
ing the two Chincse Districts of Amur (Heilungkiang)
and Kilin" -= I telieve there is a misspelling there;
instead of K-i-l-i-n, it should be K~i-r-i-n -- "with
a view to facilitating the approach of the Russian
Army to areas which are likely to be attacked and to
securing the means by which to resist such attacks.
The junction of the above railway to the Russian rail-

way shall not be used as a pretext for infringing the
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integrity of the Chinese Empire or the dignity of the
Chinese Emperor, The construction and administration
of the above railway shall be entrusted to the Russo-
Chinese Bank., The stipulations in ccntracts to be
concluded for the above purposes shall be negotiated
between thce Chinese Minister to Russia and the Russo-
Chinese Bank,

"Art V. In time of war, Russia shall be
entitled to utilize without restriction the railway
prescribed in Art I., for the purpose of transporting
her army forces and provision for the above forces in
accordance to Art 1. In time of peace, Russia shall
possess the same right for the purpose of transport-
ing her army forces and munitions, on condition that
the trains do not stop on the way except for necessi-
ties of transportation business.

"Art VI. This Treaty shall take effect from
the day on which the Chinese Empire ratifies the con-
tracts prescribed in Art IV, and shall be valid for
fifteen years beginning with the above date. MNiore
than six months prior to the expiration of the term
the two Powers shall hold a negotiation regarding the

revision of this Treaty."
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THE PRESIDENT: "e have admitted this document

not without some doubt. We reserve the question of
relevanecy. Ve will rejeet it if we find it hes no
orobetive value.

MR, YAMAOKA: If your Honor please, the
defense pronoses to connect it in divisions 2 ¢nd 3
detling with Meanchuria end China.

We next offer in evidence defense document
473 being the exchiénge of notes between Jeven &nd the
United Stoctes concerning the protection of commercicl
rights in China cnd setting forth the rrinecinles of
the open door volicy in December, 1899,

THE PRFSIDENT: Admitted on the usucl terms.

CLERK OF THE COURT: Defense document No. 473

will receive exhibit No. 2289.
(Whereupon, thé document above
referred to wes merked defehse exhibit No.
2289 &nd received ih ecvidence.)
YR. YAVAOKL: With the Tribunzl's permission
we now recd defense exhibit 2é89:
"Exchange of Notes Retween Janan end the
United States Concerning the Protection of Commerciel
Rights in China.
"Dated =t Tokio, Deocmber 20 &#nd 26, 1899
(32 year of Meiji).
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"December 20, 1899.

"His Excellency, Viscount Aoki Shuzo, His
Impcricl Japanese lie jJesty's Minister for Foreign
Affairs.

"Sir:-

"Referring to our recent conversection, in
which I informed Your Excellency thet I had received
telegravhic informetion from my Government thet, on
the 13th ultimo, there h=d been mciled to me ¢ communi-
c-tion for the informetion of Your Excellency's Govern-
ment, containing the revresentctions of the United
Stetes in resvect to their commerelzl interests in
China, &s presentcd in notes to Russia, Germeny end
Greet Britain, which informction Your Execellency hed
cxpressed ¢ desire to obtain, I have the honor to
inform Your Excellency theét I have now received the
communicetion conteining the informetion desired, which
I cm instructed to submit to Your Fxcellency's Govern-
ment, and which rcads as follows:-

"1This!' (The United Stetes) !'Government,
animeted with @ sincere desire to insurc to the commerce
and industry of the United Stetes cnd of 211 other |
nctions verfect equality of trertment within the limits
of the C hincse Emnire for their trede end ncvigction,

espeeirlly within the so-called "s»heres of influence
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or interest" claimcd by certzin Furopecn Powers in
China, hes dccmed the rresent ond ovovortune moment to
mcke reoresentetions in this direction to Germany,
Grect Britein =nd Russie.

"To attain the object it hes 1n view =and to
remove pnssible causes of internstionel irritction
and recsteblish confidence so cssentiel to commerce,
it hes seemed to this Government highly desireble thet
the various Powers cleiming 'soheres of interest or
influence' in Chinc should give formel essurances
thet:=-

"lst. They will in no way interfcre with
eny trecety vort or ony vested interest within any so-
collcd 'sphere of interest! or lecsed territory they
mcy h:ive in Chime.

"2nd., The Chinese trecsty teriff of the time
being shall an»ly to 21l merchendise landed or
shirped to 2ll such norts cs ere within s¢id !snohere
of interest!' unlcss they be 'free vorts', no matter
to what netionality it mey belong, ¢nd thet dutles so
lcvicble shall be collected by the Chincse Government.

"3Ird, Thcy will levy no higher hcrborldues
on vessels of enother nctionelity frequenting cny
port in such 'sohcre! than sholl be levicd on vessels

of their own netionelity, cnd no higher recilroed charges

S— —— e, ,—S;S—,————,» ——— e s
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over lines built, controlled or opcroted within its
'sphire' on merchondise belonging to citizens or sub-
jeets of othcr nctionalities treznstorted through such
'sphere! then shall be levied on similar merchsndise
belonging to thcir own nctionals tronsported over equel
distances.

"The policy pursued by His Imnerizl German
Hajesty in declzaring Tsing-teo (Kizo-Cheo) ¢ frce nort
and in ¢iding thc Chincse Government in establishing
there 2 custom house, and the Ukose of His Impericl
Russicn Majesty of August 11th lest in creceting 2 free
nert at Drlny (Ta-licn-wen) crc thought to be proof
that thesc Powers crc not dismescd to vicw unfovorebly
the proposition to recognizc thnot they contemnleote
nothing which will interfere in eny wey with the en-
Joymcnt by the commerce of 211 nations of the rights
end nrivilceges guarcntced to them by cxisting trectics
with Chine,

"Repeated assurances from the British Govern-
mcnt of its fixed nolicy to maintcin throughout Chinz
freedom ef trade for thc whole world, insurec, it is
believed, the recdy cseent of that Power to our ovro-
pestls. It 1s ne less confidently believed thet the
commercisl iﬁtarcsts of Jeocn would be grectly served

by the ebeve mentioncd declerctions, whieh harmonizc
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with the @ssurance conveyed to this Governmcnt ot
verious times by His Imperiel Jepanesc Me jesty's
Liplomctie Representative ot this cevnitel,

"You are therefore instructed to submit to
His Impericl Javenesc Mo jesty's Government the cbove
considcretions, #nd to invite their carly ettention
to them, 2nd to cxnress the carnest hore of your
Covernment thot they will a2cccot them and 2id in secur-
ing their accenteznce by the other intcrested Powers,

"Hoping to rceceive a favorcble resrmonse from
Your Execllency's Govecrnment, I aveil myself of the
occesion to extend to Your Execcllency the assurcnces
of my highcst eonsidcration,”

Signcd: "A. E. BUCK.

"Tokio, 26th Dccembor 1899,

"His Excellency A. E. Buck, cte.,ctc.,cte.

"Monsicur lec¢ Ministre:

"I have the honor to acknowlcdge the rceeipt
of the note No. 176 of the 20th instent, in which,
pursuing the instructions of the United States Govern-
ment, Your Exccllency wes so good &s to communiestc
to the Imperirl Government the representations of the

United States cs prescnted in notes to Russie, Germony

snd Grect Britoin on the subjecet of commcreisl interests 1

of the Unitcd States inC hina,
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"I heve the heppy duty of cssuring Your
Excellency that the Impecriel Government will hzve no
hcsitation to give their assent to so just end. fair
¢ proposcl of the United Stetes, provided thet o1l the
other Powers concerned shall accent the some,

I 'eveil myself, cte.

Signed: "Viscount AOKI SHUZO. Minister for
Foreign Affeirs.”

We next offer for identification only 2 book
by John B. Powell entitled "My Twcﬁty-fivc Years in
China" end we offcr in evidence defcnse document
202-D-1 being &n excerpt therefromn,

THE PRESIDENT: Brigedier Nolen.

BRIGADIER NOLAN: Mr. President, lembers of
the Tribunal:

This document 202-D-1 purnorts to be an
account published in ¢ book of ¢ conversation between
¢ certein Mr. Cochren and John B. Powell, the cuthor,
relzting to the Open Door Policy. The prosecutlon
ebjcets to the introduction of this document into
evidence on several grounds. In the first plcce, we
zre not awcre that there hes been comnlirnce with
Rule 6(b)l +nd an order mede thereunder vermitting
the use of this excerpt. If no such order wes mede,

the prosecution hos not been 2 fforded-the nrotection
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of that rule. In the second pnlece, it will be remecmbered
by the Members of the Tribuncl thet Mr. Powell wes @
witness in this case, 2nd I ¢m informed by the cttorney
in cherge of the particuler ohese in which Mr. Powell
cppecarcd as ¢ witness thet no evidence wis given cither
in exeminction in chief or on cross=-exeminztion régrrd-
ing thc question pf the Open Door Poliecy. It is the
submission of the prosccution thet the vicws of
journzlists on motters of governmentel vpoliey, how-

ever enterteining they mey be to their rceders, have

no orebrtive velue cnd connot be of ossistence to this
Tribuncl in coming to 2 conclusion uron the issues
before it. Put it in onother way: Vhet Mr. Powell

said in o private conversation with Cochrcn cennot
possibly be #n elcment in determining the guilt or
innocence of the cecused. It 1is whot the cecused them-
selves ond thosc in ecssociation with them seid end
did which really matters, ¢s the President of this
Tribuncl took occasion to say when the orosecution
attempted to introducec into evidence the biograohy of
the Accused MINAMI., To permit the introduction of
evidence of this neture would, in the ovpinion of the
prosceution, creste & dangerous vrecedent, @ vrecedent
which would tend to confuse nd to obscure the reel

issucs before the Tribunel ond would, if I moy borrow
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a phrcse, open the door to journclistic efforts of




(T wrill v

o

Vi

—

S5 0 =0

N

10

11

12

13

14

15

16

17

18

19
20

21

22

o)

24

25

17,301

THE PHRESIDENT: Mr. Logan.

b#R. LOGAN: If the Tribunal plezse, since
this is set forth as perhaps a precedent for other
evidenee the defense may offer, I would like to answer
the Brigadier in full, First, with respect to Rule
6(b)l,vapp&rently he is not familiar with the fact that
an crder has been entered dispensing with our compliance
with that rule provided we file the original book and
give the prosecution notice. Thct has been done., The
notice was served on the 20th, your Honor. I believe
today is the 26th. We may be one day shy of that,

But aside from thct technicality, unless I
hgd heard it I would not have believed that the prose-
cution would contend that we are not permitted toc pro-
duce articles which were written by one of their wit-
nesses, The fact that the question as to whether or
not Powell testified to an Open Door Policy on their
behalf 1s not materisl, or it is not a proper objection
to the evidence we are offering of the statements made
by him in his book, The rigorous test of cross-
examination which was applied does not apply here. I
know of no rule of law which says that the defense is
restricted in the introduetion of their evidence to
what testimony & man hes produced for the prosecution.

hs Tar os a dangerous precedent is concerned,
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after rezding for months of all the variocus newspaper
articles by unknown suthors which were offered by the
prpsecution, and statements, and hearsay, which is per-
missible under the Chartér, to come here at this stage
and say that we are not permitted to offer a document
which has been written by one of their own witnesses,:
it is something that I just cannot understand,

I might alsoc add this, if the Tribunal please,
if we are to be held on téchnicalities, I would like
to remind the prcsecution ¢f the maeny occesions when
I perscnally waived this rule of filing documents for.
them, They probably did not zppreciate it at that
time,

THE PRESIDENT: Well, the last ground taken
by the prosecution is the really substantizl. ground,
that the evidence offered here is merely the opinion
of a journzlist, or something like it. Powell was
called here,but not to give opinions: To testify as
£0 what he witnessed in China. Powell's opinions in
this regard have no'probative value, and the objection
is upheld.,

MK. YAMAOKA: If the Tribunal please, may I
point out that this proposed offer of this document
contzins a report of conversations.

THE PHESIDENT: The opinions of others that
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Powell interviewed or thet interviewed Powell, 1t does

not matter which, it is opinion evidence,

: MR. YAMAOKA: And contuins actually statements

Z of facts which we intend to tie in later in the later

- phases of the defense case, é

: May the record show that we have of? :red it? 5

i THE PRESIDENT: It cdoes. ;
® 4 MR. Y&AMAOKA: For the purposes cof clarifying :

9 the record, may the book be marked for identification,

10 your Honor?

- THE PRESIDENT: It is supposed to be in any

12 event, The thing that you attempted to put in as an
1= excerpt, the book should have becn tendered for iden-

14 tification in the first place.

15 CLERK OF THE COURT$: Defense document No, 202

16 will receive Exhibit No. 2290 for identification only.
& 17 (Whereupon, the dccument abcve re=-

18 ferred to was marked defense Exhibit No., 2290

19 for identification.)

20 MR. YAMAOKA: We next cffer in evidence

- defense document No. 29, commonly known as the Boxer

i Protocol, under which the foreign powers secured the
= right to meintain troops in the zrez extending from
24

Pcking to the sea, Under this Protocol Japcn lawfully
25

meintained troops in this area when the China Incident
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brcke cut in July 1937.

THE PRESIDENT: Admitted on the usuzl terms.

CLERX OF THE COURT: Defense document No. 29
will receive Exhibit No. 2291.

(Whereupon, the document above re-
ferred to was marked defense Exhibit No. 2291,
and was received in evidence.,)

IR. YaMAOKA: We shall read excqrpts from
this exhibit. 4article 7 on pzge 6:

"The Chinese Government has agreed that the
quarter occupied by the Legations shall be considered
as a quarter specially reserved tc their usage and
placed under their exclusive police, where the Chinese
shzll nct have the right to reside, and which may be

put intc 2 state of defence. The limits of the quarter

heve been thus fixed on the plan annexed (annex No, 14)"

I shall omit the next few lines.

"By the protoccl annexed to the letter of
16th January, 1901, China has recognised that each
Power has the right to retain a permanent guard in
the said quarter for the defence of its Legation,

* %k % k k % %
"Dispesitions hcve been tcken to this effect.
"article 9. The Chinese Gcvernment has

recognised that the Powers, by the prctocol annexed
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to the letter of the 16th Januery, 1901, have the fight
to occupy certain points to be determined by agreement
between them, in order to maintain free communication
between the capital and the sea."

We next offer in evidence defense document
41, being the Anglo-Japanese hAlliance of 1902 in which,
among other things, both parties recognized their
respective special interests, particularly in China.

THE PKESIDENT: Admitted on the usual terms.

CLERK OF THE COURT: Defense document 41
will receive Exhibit No. 2292,

(Whereupon, the document above re-
ferred to was marked defense Exhibit No, 2292,
and was received in evidence,)

THE PRESIDENT: Mr, Comyns Cerr.

Mk, COMYNS C4RR: Your Henor, there are a
large number of documents which are subject to the
same objeetion from the prosecution, that they ere
very wide of any issue in this case. We have no other
objection tc them, and I do not propose to repeat the
objection to ezch ocne in view of the views expressed
By the Tribunal, and this end many others will be sub=-
ject to the same objection,

THE PRESIDENT: The Tribuncl has doubts as

tc the relevancy c¢f some of these documents which go
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buek fifty years. We are admitting them, reserving

the question of relevancy.
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., MR. YAMAOKA: Yes, your Honor. I might point
. out, your Honors, that onc of the recasons why w: are
. presenting these documents at this time is to show
: that these interests which Japan acquired in China |
2 which ar: charged in the Indictment to have been unlawe |
6 fully obtained, or pursuant to aggressive design, wore
! particularly recognized by the United Kingdom -~ Great
* ; Britain, that 1is to say, which has great intercests in i
5 Chinaj that is to say, that they recognizcd thos: rights,
3 With the Tribunal's permission, I shall read
1% cefense == has the cexhibit been numbered? |
o CLERK OF THE COURT: 2292,
iz MR. YAIAOKA: Lefcnse cxhibit 2292,
“ "Agreement of Alli=zncz of 1902 between Japan |
- and Groat Britain, |
] et "Signed at London, in English, January 30, 1902
| o (35th yecar of Meiji).
19 - "Published Fcbruary 12, 1902, |
20 "The Governments of Japan ~né Great Britain,
21 actuated solcly by a dosire to maintain the status quo
22 ané goneral peace in the Extreme Bast, beilng morcover
23 spceinlly intercestcd in maintaining the lndenendonce
24 and territorial integrity of the Empire of China and
25 the Empire of Corcn, 2né in sccuring equal opportunitics
in thosc¢ countriss for the commerce and industry of all
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nations hereby agree as follows:

“Article I. The High Contracting Parties
having mutually recognized the independence of Chinn and
of Corea declare themselves to be entirely uninfluenced
by any nggressive tendencies in either country. Having
in view, however, to their special interests, of which
those of Great Britain relate principally to China, -
while Japan in adcition to the interests which she
possesses in China is interested in a peculiar degree,
politically as well as comrercially and industrially,
in Coren, the High Contracting Parties recognize that
it will be acmissible for either of them to take such
measures as may be indispensable in order to safeguard
those interests, if threatened either by the aggressive
arction of any other Power or by disturbaneeé arising
in Chinn or Corea and necessitating the intervention
of either of the Higthontrﬁcting Parties for the
protection of the lives and property of its Subjects.

"Article II. If either Japon or Great
Britain, in the defence of their respective interests
ns nbove described, should become involved in war
with onother Power, the other High Contracting Party
will maintain » strict neutrality and use its efforts
to prevent other Powers from joining in hostilities

against its Ally.
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"arsicle IXITI. If in v '2ywe event aay
other Power or Powers should joi= in hostilities g

ngainst thatv Ally, the other High Contrnccing Party

will come to its assistance and will conduct oh2 war
in common 7né make pence in mutusl sgreemant witva it., |

#p>ticle IV. The High Contracting Parties

agree that neither of them will, withuut consfilting she

other, enter into sepzrate :rrnnegement witn anotner

Power to the prejudice of the intarest: above dascriced.
"Article V. Whenever, 1. thz opinicn ¢l eithar

Japan or Grest Britain, the =bov. s2n'irned iuverests
1}
are in jeopardy, the two Goverams: - #ill communicate |

with one another fully ana frankly.

b

"Arcticle VI, The present Agrezment shall
come into effect immedi~telr after the Jnte of its
signature and remain 1n force for five years fron

that drte, In cnse neither of tne High Contracting

0

Parties should have notified twelve monthe before the
expiration of the said five yenrs the imtention of
terminnting 1t, it shall remain birding until the
expiration of one year from the dny on vwhich eithew
of the High Contrwcting Parties shnll h~ve denounced
it, but if when the dote fixed for ils expiration
arrives either Ally is =ctuzlly engaged in war tae

4)linnce shall, dbec facte, continue vntil peace 1S
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concluded."

e next offer in evidence defense document 55,
being the second Anglo-Japanese Alliance of 1905,
replacing the original alliance of 1902.

THE PRESIDENT : Aadmitted on the usuqi terms,

CLERK OF THE COURT: UDefense Gocument No, 55
will receive exhibit No. 2293.

(Mhereupon, the document above
referred to wns marked defanse exhibit No. 2293
and received in evidence.)

MR. VAMAOKA: This exhibit, =2s your Honors
will notice, is similar to the previous exhibit =nd,
therefore, I shall not burden the Tribunal with the
reading of it, However, I do aesire to invite the
Tribunall's attention to the special interests referred
to in the saia treaty.

We next offer in evidence defense document 56,
being the further renewnl of the Anglo-Japanese Alliance
in 1911,

THE PRESIDENT: Admitted on the usunl terms.

CLERK OF THE COURT: Lefense document 56
will receive exhibit No. 2294.

(Whereupon, the document above
referred to was marked defense exhibit

No. 2294 and received in evidence.)
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1 MR. YAMAOKA: I shall likewise not reac this

2| exhibit, since it is similar to the previous exhibit.

3| But I do also desire to invite the Tribunal's attention
4| to the special interests mentioned therein.

5 We next offer in evidence Gocument 80, being

6| the ultimatum delivered by Japan against Germany curing

7] World War I pursuant to the Anglo-Japznese Alliance, in

‘ 8| order to safeguaré her interests in Eastern Asia.
? THE PRESIDENT: Admitted on the usual terms.
= CLERK OF THE COURT: Lefense document 80 will
11

receive exhibit No., 2296,

12
Correction: Phat 1s 2295,

13 % .
(Whereupon, the document above

14 :
referred to was marked defense exhibit

15
No. 2295 =and received 1n evidence,)

16
MR. YAMAOKA: As the document is clear on

L] i; its face, we shall dispense with the reading of this
exhibit.
19
20
21

22

23
24

25
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e next offer in evidence document 232,
being the Imperial Rescript declaring war on
Germany in August 1914 as a result of the non-
compliance by Germany with the terms of the
Japanese ultimatum, the previous exhibit.

THE PRESIDENT: Admitted on the usual
terms,

CLERK OF TEE COURT: Defense document
No. 232 will receive exhibit No, 2296,

("ereupon, the document above
referred to was marked defecnse exhibit
lio., 2296 and received in evidence.)

MR. YAMAOKA: "e next offer in evidence
defense document 132, being the Anglo-Japanese
declaration to thie League of Nations relative to
the Anglo-Jepanese Alliance of 1911, which in effect
amountéd to an abrogation of said alliance.

THE PRESIDENT: Adrmitted on the usual terms,

CLERK OF THE COURT: Defense document No,
132 will receive exhibit No., 2297,

("hereupon, the document above
referred to wes marked defonse exhibit
No. 2297 and received in evidence.)

MR, YAMAOKA: With the Tribunal's per-

nisslon I shell read this exhibit,
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1 "ANGLO-JAPANESE DECLARARION TO THE
2 LEAGUE OF NATIONS, RELATIVE TO THE ANGLO-JAPANESE
5| AGREEMENT OF JULY 13th, 1911.

4 "Dated a2t Spa July 8, 1920 (9th year of
5 Taisho). Published July 29, 1920.

6 "The Governments of Japan and Great

7| Britain have come to the conclusion that the Anglo-

. S Japanese Agreecment of July 13th, 1911, now existing

? between the two countries, though in harmony with
01 the spirit of the Covenant of the League of Nations,
1 is not entirecly consistent with the letter of that
= Covenant, which both Governments earnestly desire
5 to respect. They accordingly have the honour
o jointly to inform the League that they recognize
R the principle that if the said Agreement be con-

= tinued after July 1921, it nust be in a form which

| s 1; is not inconsistent with that Covenant.
19 "Signed, CHINDA.
201 "Signed, CURZON COF KEDLESTON.

- "Spa, July 8, 1920."
2 Although the »rosecution introduced in

23 evidence the Portsmouth Treaty of September 5,
24 1905, which was received in evidence as prosecution
25 exhibit No. 21, the additional artieles forning a

part thercof and specifying, among other things, the
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right of the contracting varties to meinteain rail-
way guards not to exceed fifteen per kilometer along
the railway lines in Manchuria and establishing a
boundary commission, werc omitted. Consequently,

we tender in evidence defense document 59, being the
aforesaid articles.

THE PRESIDENT: Admitted on the usual terms.

CLER™ OF THE COURT: Defense document No. 59
will reeceive exhibit No, 2298,

("hereunon, the document above
referred to was merked defense exhibit
No, 2298 znd received in evidence.)

MR. YAMAOKA: We will now read excerpts
from this exhibit., The third naragraph on -- the
fourth paragraph on page 1:

(Reading): "The High Contracting Parties
reserve to themselves the right to maintain guards
to protect their respective railway lines in Man-
churia. The number of such guards shall not exceed
fifteen per kilometer and within that neximum nun-
ber, the commanders of the Japanese and Russian
Armies shall, by common accord, fix the number of
such guards to be employed, as srall as possible
having in view the actual requircments.”

I shall next read "1ll. To Articles 9," page 2.

|
t
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"As soon as possible after the present
Treaty comes into force, a Commission for Delimita-
tion, composed of an equal number of members to be
appointed respectively by the two High Contracting
Parties, shzll on the spot, merk in a permanent
manner the exaect boundary between the Japanese
and Russian possecssions on the Island of Saghaline.
The Commission shall be bound, so far as topo-
graphical considerations permit, to follow the
fiftieth parallel of north latitude as the boundary
line, and in case any deflection: from that line at
any points are fcund to be necessary, compensation
will 21so be the duty of the said Comrission to
prepare a list and description of the adjacent
islands included in the cession, and finally the
Commission shall prepare and sign maps shewing the
boundaries of the ceded territory. The work of
the Commission shall be subject to approval of the
High Contracting Parties,

"The foregoing additional Articles are to
be considered as ratified with the ratification of
the Treaty of Peace to which they are annexed."

We next offer in evidence document 134,
beinr the convention between Japan ané Xorea of

November 17, 1905, by which Korea came under the
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protectorate of Japan., This document is offered
for the purpose, among others, of showing the source
of Japanese rights in Korea which Japan lawfully
obtained but which the prosecution charges was
illegal and in pursuance of a scheme of Japanese
aggression on the continent of Asia. We also
introduce this document to show the Japanese rights
and interests which Japan undertook to protect
vis-g-vis Russia, thus explaining some of her
actions which are charged as being aggressive,
THE PRESIDENT: Admitted on the usual
terns.,
CLERK OF THE COURT: Defense document
No. 134 will receive exhibit No. 2299.
("Tnereupon, the document above
referred to was marked defense exhibit
No., 2299 ond received in evidence.)

: MR. YAMAOKA: We next offer in evidence
defense document 135, being the declaration issued
by Japan regarding the annexation of Korea in 1910,
which is offered for the scme purpose as the previous
exhibit,

THE PRESIDENT: Adnitted on the usual
terms,

CLERK OF THE COURT: Defense document 135
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will receive exhibit No. 2300,
(Whereupon, the document above
referred to was marked defense exhibit

No. 2300 and received in evidence.)
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MR. YAMAOKA: I shall only read certain
portions of this exhibit.

(Reading): '"Declarations as to the Annexa~
tion of Korea to the Empire of Japan. Published
August 29, 1910 (438 year of Meiji).

"Declaration to Germany, the United States
of America, Austria-Hungary, Belgium, China, Denmark,
Prance, Great Britain, Italy and Russia, which have
had treaties with Korea or have been enjoying the
lVost-Favored-Nation Treatment in Korea.

"Notwithstanding the earnest and laborious
work of reforms in the administration of Korea, in
which the Governments of Japan and Korea have been
engaged for more than four years since the conclusion
of tre Agreement of 1905, the existing system of
government in that country has not proved entirely
ecual to the duty of preserving public order and

tranquillity, and in addition a spirit of suspicion

and misgiving dominates the whole Peninsula. In order

to maintain peace and stability in Korea, to promote
the prosperity and welfare of Koreans, and at the
same time to ensure the safety and repose of foreign

residents, it has been made abundantly clear that

fundamental changes in the actual regime of government

are absolutely essential.

{
|
i
1
i
;
|
|
i
|
{
!
|
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“"The Govermments of Japan and. Korea, being
convinced of the urgent necessity of introducing
reforms responsive to the requirements of the siﬁua-
{ion, and of furnishing sufficient guarantees for
the future, have, with the approval of His Majesty
the Emperor of Japan and His Majesty the Emperor of
Korea, concluded, through their respective Pleni-
potentiaries, a treaty providing for the complete
annexation of Korea to the Empire of Japan."

May I state, if the Tribunal please, that
this has already been entered, I understand, as
prosecution exhibit 283 and we shall refrain from
further reading of this document.

THE PRESIDENT: If it is already in, it
should not go in again.

MR. YAMAOKA: I was not aware of that,
your Honor, until Mr. Brooks--

— MR. BROCKS: I have a note on it, your Honor.
I just caught that when the document hit my desk; I
happened to recall that something like that had been
entered in court that day and I checked back on it in
the index and found it. I just had it penciled on my
copy and just forgot telling the boys about it until
last night. I was with them last night but didn't
tell them about it then.




1 MR. YAMAOK.i: We next offer in evidence

2| gefense document 42, being a treaty of annexatibn

5| of Korea to the Empire of Japan of 1910, for the

$ same purpose as previously outlined. We will not

>| read this exhibit, if your Honor please.

. THE PRESIDENT: It will save time to let

7| that exhibit 2300 stand.

] < The last exhibit is admitted on the usual
? terms.
10
CLERK OF THE COURT: Defense document

& No. 42 will receivz exhibit No. 2307,
v12 (Whereupon, the docurnent above

12 referred to was marked dafensz exhibit

4 No. 2301 and received in evidzance.)

o MR. YAMAOKA: With the Tribunal's permission

pe - Mr, Lazarus will continue for the defense.

/5 THE PRESIDENT: Mr., Lazarus.

o MR. LAZARUS: There has been a slight change
0| @nd I will go to No. 120 in the lineal list of defense
51 | Gocuments, which would be defense document 472 --

22| No. 120 serially. :

23 We next offer in evidence defense document
24| 472. |
25 THE INTERPRETER: Mr. Lazarus, the language

section does not have such a document.
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MR, LAZARUS: It is No. 120 on our list.

THE INTERPRETER: Mr. Lazarus, we have
located it.

THE PRESIDENT: Admitted on the usual terms.,

CLERK OF THE COURT: Defense document No. 472
will receive exhibit No. 2302,

(Whereupon, the document above
referred to was’marked defense exhibit
No. 2302 and received in evidence.)

MR. LAZARUS: This document is the secret
convention of July 1907 between Russia and Japan
wherein and whereby the parties delineated their
respecﬁive spheres of influence in Manchuria, Korea
and Outer Mongolia.

(Reading): "The Government of His Majesty
the Emperor of All the Russias and the Government
of His Majesty the Emperor of Japan, desiring to
obviate for the future 21l causes of friction or
misunderstanding with respect to certain questions
relating to Manchuria, Korea and Mongolia, have
agreed upon the following provisions:

"Article I" --

THE PRESIDENT: Are you going to read them
all? : ’

MR. LAZARUS: It 1s very short, sir, We




propose to, sir.
THE PRESIDENT: We will recess for fifteen

| minutes. g

(Whereupon, at 1445, a recess was

taken until 1500, after which the proceedings

were resumed as follows:)

s
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MARSHAL OF THL COURT: The Internationsl
Military Tribunal for the Far East is now resumed.

THE PRESIDEnT: Iir. Lazarus.

R. LAZARUS: (Continuing)

"ARTICLE I

"Having in view the natursl gravitation of
interests and of political and economic activity in
wanchuria, and desiring to avoid all cemplicaticns
which might arise from competition, Japsn under-
takes not to seek to obtain on its own account, or
for the benefit of Japanese or other subjects, any
concession in the way of resilways or telegraphs
in Manchuris to the north of z line defined in the
Additien2l Article of the present Convention, =nd not
to obstruct, either directly or indirectly, any
initiatives supported by the Russian Government with
a view to concessions of that sort in those regions;
and Russiez, on its pert, inspired by the same pacific
motive, undertskes not to seek to obtein on its own
account ; ‘er for‘the benefit of kussiszn or other sub-
jects, 2ny concession in the wey of railways or tele-
graphs in liznchuris to the south of the sbove-mentioned

line, and not to obstruct, elther directly or indirect-
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ly, eny initiatives supported by the Japanese
Government with a2 view to cencessions of that sort in
those regions.

"It is fully understood thst 211 the rights
~nd privileges belonging to the Chinese Esstern Reil-
wey Company by virtue of the contrescts for the con-
struction of this reilwey, dated iugust 16/2&, 1896,
and June 13/25, 1898, will remein in force on the
section of the reilwey lying to the south of the line
of demrrcation defined in the /Zdditionsl Article.

"ARTICLE II1

"Russis, recognizing the releotions of
politiczl soliderity betwcen Jopmn and Korea result-
ing from the conventions =nd arrangements =zt present
in force between them, copies of which hsve been
communicated to the Kussisn Government by the Jr-pon-
ese Government, undertszkes not to interfere with nor
to place zny obstacle in the way of the further
development of those relstions; snd Jopsn, on its
prrt, undertrkes to extend in ~11 respects most-favored
nation trestment to the Kussisn Government, consular
officers, subjects, commerce, industry end nesviga-

tion in Kores, ‘pending the conclusion of = definitive
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“ARTICLE III
“The Imperiasl Government of Jepan, recogniz-
ing the specisl interests of Kussia in Outer kiongclia,
undertakes to refrain from sny interference which
might prejudice those interests.
"ARTICLE IV
"The present Convention shall be strietly
confidentizl between the two High Contrecting FPar-
ties."
lie next offer in evidence document 183,
being the Tri-Partite sgreement between Russis,
OQuter liongolis, s#nd China, dated 7 June 1915, for
the purpose of showing the political status of Outer
ilongolia, which, as we shall later show, did not
pessess the sttribute of sovereignty necesssry in
crder to clsim thet war wes waged 2geinst it by
Japan es contended‘by the prssecution.
THE EHESiDENT: Admitted on the usuzl terms.
CLERK OF THE COURT: Defense document No.
183 will receive exhibit No., 2303.
(Whereupon, the paper =bove referred
to wes merk<d defense exhibit No. 2303 and re-

ceived in evidence.)

j;
|
!
|

|
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MR. LAZARUS: 1 shell resd some of the
articles, beginning with Article I at the bottom
of pzge 1.

"Outer lLiongolia recognizes the Sino-Russian
Declareotion and the Notes exchanged between Chins
and Russia of the 5th day of the 11lth manth of the
2nd year of the Republic of China (23 October 1913).

"ARTICLE II - Outer kongolis recognizes
China's suzerainty, Chins =snd kussia recognize the
autonomy of Outer ilongolis forming pert of Chinese
territory.

"ARTICLE III - Autonomous kongolis has no
right to conclude internationsl treaties with foreign
powers respecting politiezl and territoriai ques-
tions.

“"/.s respects guestions of a2 political and
territerial nature in Outer Mongolis, the Chinese
Government engsges to conform to Article II of the
Note exchanged between China and Russis on the 5th
day of the 11lth month of the 2nd Year of the Republic
of China. (23rd October 1913)."

%e skip the next srticle.

"ARTICLE V. - Chins and Russie, conformebly

to Artieles I1 and IEE wf the Sino-Bussia Declora-
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tion of the 5th dey of the 11lth month of the 2nd
yeer of the hepublic of Chine (23rd October 1913),
recognize the exclusive right of the futonomous
Government of Outer kiongoliz to ~ttend to =211 the
affeirs of its internal administrstion and to con-
clude with foreign powers internstionsl tresties and
cgreements respecting all questions of a2 commercisl
and industrisl nature concerning autonomous iwongolis.
"ARTICLE VI, - Conformsbly to the same
Article III of the Declsretlion, China =nd hussisz
engage not to interfere in the system of suonomous
internzl administration existing in Outer iongolia.
"ARTICLE IXx - On 211 ceremonial or officisl
occasions the first place of honor is due to the
Chinese Dignitery. He has the right, if necessary,
to present himself in private zudience with His
Holiness" -- it is ¢ name I cannot prenounce --
“Pogdo Chzptsun Dambe Kut'ukht'u of Outer hongolies.
"The Imperisl representetive of Russiz en-
joys the same right of private 2udience.
"ARTICLE XI - Conformebly to iArticle IV
of the Lotes exchsnged between Chine and hussia on

the 5th day of the 1l1th month of the 2nd Year of the
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hepublic of Chins (23rd October 1913), the terri-
tory of the autonomous Outer iiongolia comprises the
regions which were under the jurisdiction of the
Chinese Amben =t Urga, of the Tertar-General at
Uliassutail and of the Chinese Lmben ot Kobdo"; and 1t
gives the boundsries there, which I shall not read.

"ARTICLE XVII. - Since a section of the
Kizchte-Urgs Kelgsn telegreph line lies in the
territory of sutonomous duter ilongolis, it is =agreed
that the ssid secction of the sesid telegraph line
canstitutes the complete property of the Autonomous
Government of Outer iongolis.

"The details respecting the estsblishment
on the borders of that country and Inner liongolis
of a station to be sdministered by Chinese and lion-
golizn employees for the trznsmission of telegrems,
as well 2s the questions of the tariff for telegrams
trensmitted and of the apportionment of the receipts,
et ceterr, are to be examined and settled by = speciad
commission eof technicel delegates of China, hussia
and ‘utcnomous Outer usongoli»."

That concludes the resding from that docu-

ment, if your Honor please.
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We next offer in evidence defense document
173, being the rcgreement between the U.S.S.K in
Outer longolis of 5 November 1921. It will be noted
thet this tresty is in contrevention of the terms
of the previous exhibit.

TEL PRESIDENT: Admitted on the usual
terms.

CLERK OF THE COURT: Defense document 173
will receive exhibit No. 2304,

(Whereupon, the document above referred

t9 was marked defense’%xhﬁbitt2304 end received
in evidence.)

MK. LAZARUS: I rezd as follows:
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o

IR. LAZARUS: (Reading) "Signed at Moscow
Ncvember 5, 1921. In force from November 5, 1921.

"whereas 2ll former treaties and agrecements
ccncluded between the Tsarist Government of Russia
ard the former Autoncmcus Government of Yongolia
cempelled thereto by the insidicus and encroaching

policy ¢f the above menticned Government of Russia,

| have 2s a result ¢f the new situation crcated in

both countries lcst their validity, now therefore

the Popular Government of Mongoliaz on the onc part,

and the Government ¢f the Russian Sccialistic Pedera-

tive Scoviet Pepublic on the other part, moved bv

eincere aspirations towards free fricndship and

collaberation between the two neighbouring peoples,

have with this aim resclved to enter irto negotiations

and for that ourpose appointed théir plenipotentiaries:"

Article 1 on page 2, 1¥ EThe Tribunal'plense:

"The Government of the Russian Socialistic Federa=-

tive Scoviet Pepublic recognizes thce Popular Govern-

ment of Mongolis 2s the sclc lawful Government of

| horgolia,

"Article 2, The Popular Government cf
liongolia recognizes thc Government of the Pussian
Socialistic Fcderative Sovict Iicpublic as the sole

lawful authority of Russia.
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B"Article 3. The tvwc contrzaceting parties
mutuclly bind themselves:

"l1. Not to allow on their territery the
fcrmation or residence cof governmcnts, organizations,
groups or individual pcrscns aiming at struggling
against the other party c¢r overthrowing its govern-
ment or govcernments of its allicd states, :..ither
to allow on their territory the mobilizaticn or free
recruiting, eithcr of its own citizens cr citizens
of cother statcs, Into an army hostile to the other
party.

2. To forbid and tc tz2ke all measures
for nreventing, the importation into points within
each cne's territory and intc territorics of states
in alliance with them, or the transpcrtation through
such tcrritories, of arms belonging to or destined
fer any organizaticn directly or indirectly struggling
against cnec of the partics and likely to be used for
such strugglc.

"Article 4, The Government of the Russian
Sceialistic Fcoderative Boviet Republic sends its
Pleninotentiary Rcorescntative tc the Capital of
Mongolia and its Consuls tc the cities."

I skip the rest of that. I skip Article 55

"Article 6. The state boundary between
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Russiz and Mongolia is to be determined by 3 Special

Ccmrission to be appointed by special Agrecement
betwcen the Governrernt of the Russian Socialistic
Federative. Scviet Republic and the Popular Govern-
ment of Morngolia, sueh agreement. to be concluded
within the nearest possible future.

“"irtiele 8, The judieial azuthority of
each cf the contracting parties shall extend, in
civil as well as in criminal ‘matters, over the
citizens of the other contracting party residing
in its territory, and the parties, guided by the
high principles of civilization and humanity, renounce
the applicaticn by their judieial, inguiring and
other crgans of any nunitive or inquiring measures
causing physical pain or degriding moral human state."

Article 11 on page 5:

"In consideration of the paramount importance
of regulating the questions of postal and telegranhie
relations betwecn Russia and Mongolia, as well as
tronsmission of telegraphic correspondence in transit
thrcugh Mongolia, with the aim of strengthening the
cultural and ¢ conomic mutual relations springing up
between the peoples of both countries, the Parties
agree that there will be coneluded on this subject a

spccial agreement within thce soonest possible time."
{

\
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The twelfth article and last:

"The Popular Government of Mongolia declares
t¢ recognize in regard to Russian citizens cwning
londs or buildings in Mongolia, Jhe same rights of
ownership, lease and.occupation of lots for buildings,
and to apn19 the same means of collecting taxes,"

I skip the rest -- no, I am sorry --

"rents and cther payments, as are rccognized. and
applied, or shall be rscognized and applied in

regard tc the citizens of the most fovoured state "
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MR. LAZARFUS: Ve next offer in evidence de-
fcnse dccument 348, being the Immigration Act of
1224 o7 the United States popularly kncwn as the
Javanese Exclusion Act. . The remarks for the term
"alien incligible for citizsnship" employed in the
foregoing Act means Japanese nationals amorg others.

THE PRECIDENT: Admitted on the usual terms.

CLEEK (F THE COURT: Dcfense document 348
will reeeive ecxhibit No. 2305.

(Whereupon, the document above re-
ferred to was marked defense exhibit No. 2305
and receivcd in evidence.) ;

MR. LAZARUS: I will read a very small
portion cof this.

Section 3 on pages 2 and 3:

"Definitioﬁ of 'Immigrant'. When used in
this cct the term '"immigrant'! means any alien
departing from any place outside the United States
destined for the United States, éxcept (1) a Govern-
ment official, his family, attendants, servants, and
employees, (2) an =alien visiting the United States
temporari'y as a tourist or temporarily for business
or‘nleasures, (3) ar alien in continucus transit
through the United States (4) an alien lawfully
:dmifted to the United States who later goes in




f 7 ,335 '%

; transit from cne part ¢f the Unitéd States tco another ‘
|

3 threough foreign contigucus territory, (5) a bcona fide

Z elien seaman serving as such on a vessel arriving

‘ at a port of the United States ard seeking to enter

: temporarilv the United States solely in the rursuit

g

_ of his calling as a seaman, and (6) an alien entitled |

: to enter the United States solelv tc carry on trade |
'. - under and in oursuance c¢f the rrcvisicns of 2 present

= existing treaty of commerce and navigation."

= Sections 13 (2) and (c) on page 13:

12 "Nc alien ineligible to citizenshir shall

13| be admitted to the Urited States unless such alien ~

14| (1) is admissible as a non-quota irrigrant under

15| the prcvisions of subdivisions (b), (d), cr (e) of

16| section 4, cr (2) is the wife, cr the unmarried
‘ 17| child under 1% vears of =2ge, of an immigrant admissible
18 | under such subdivision (d), and is accompanying or
19| following to join him, or (3) is not an immigrant as
20| defined in secticn 3."
21 tnd lastly, Section 14 on page 14:
22 "beportation. Section 14, Any alien who &t
25| any tire after entering the United Staotes is found
24| tc have been at the tire of entry not entitled under

2| this act tc enter the United States, cr toc have remained

_therein for a longer time than nermitted under this i
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act or regulations made thereunder, shall be taken
intc custody and deported in the same panner, as pro-
vided for in sections 19 zand 20 of the immigration
act of 1917: Provided, that the Secretary of Labor
may, under such ccnditlions and restrictions as to
suppcrt and care as he may deem necessary, permlt
permanently to remain in the United States, any alien
child who, when under 1€ years of age was herctofore
tempcrarily admitted to the Urited States and whe is
ncw within the United Sta*tes and either of whose
parente is a citizen c¢f the United States.™

That concludes that document, if the Tribunal
please.,

We next cffer for identification cnly the

4

book exditled "Ten Years in Jaban" bv Joseph C. Grew,
former United States Ambassadcer to Tokyo, and as 2
defense document, 206-B(30), an excerpt from that
book in evidence.

THE PRESIDENT: Mr. Comyns Carr,

M. CAFE: In our submission, your Honor,
the excerpt is subject to the same objection as in
the case of Mr. Powell. Of course an ambassador and

o journalist are not the same thing, but the exbressicn

of an ambasszdor's personmal opinions which he may

chocse to publish in a book are, ir my submission,

Bt g R = P —
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equally cbjectiorable for the same¢ rcasons as the
Tribunal gave in the case of Mr. Pcwell's book.

As the extract shows, at the time when the book

was ~ublished Mr. Grew was no longer ambassador,

He was a former ambassadcr and, as a private citizen,
publishing this book as any other prrivate citizen
might do. It is true that the bock in part anpears
to be extracts from a diary, but, in my submission,
that doesn't render under the section of the Charter
those extracts admissible in evidence tc show the
opinions of the writer.

MR, LAZA: US: Mr. President, this excerpt
is specifically taken from the diary while Mr, Grew
was ambassador to the United Statcs. Thesc are
kis cbservaticns and his cpninions on what was going
on arcund him at that time, and hc actcd on those.
These are statements of facts that Mr. Grew qguctes
in his diary from othcer pcople, also ambassadors, for
instance, Walter Edge; and it will be tied in directly
with the previcusly read document on the question
of the Exclusion Act,

THE MCFITC2: ‘%hat was the name of the
arbassador, plcasc?

MR. LAZALUS: Walter Edge.

Surely the firndings cf fact of a man who
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1 | was ambassador from the United States to Japan

during these ten most crucial years are important
to this Tribunal. And his findings of fact meost
certainly constitute evidence that the defense may
adduce.

THE PRESIDENT: When Mr. Ballantine was
giving evidence; we refused to allow him to express
opinions. He succeeded in expressing some in
an affidavit. We said we would disregard them.

We did so on the objection of the defense., If

Mr. Grew were here, we would not allow him to express
opinions. It follows we would not take his ovpinions
from his bocks. No dcubt Mr, Grew would be a very
valuable witness. We thought he was going to be
called to testify as to happenings, not to give
opinions. He could give evidence in affidavit or

he could answer interrogatories,

MR. SMITH: Your Honor, in view of the fact
that these excerpts from Mr, Grew's diary are
matters cof general importance, I would like tc be heard
because it is a matter that will probably recur,

v THE PRESIDENT: Mr, Carr has said they were
opinions &#nd Captain Lazarus did not contest that,
We have not seen the excerpt or the book.

MR. SMITH: Well, your Honor, there 1s
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apparertly a risunderstanding. There have been a
hundred and forty excerpts 2ltogether taken out
of Mr. Grew's diary. They are not matters of
opinion as X¥r. Grew expresses in his book. Althcugh
the book was published after the beginning of the
war, this diary wes kept ccntemvcraneously.
THE PRESIDENT: We might do in this case
whot we have dcne in cthers, admit the excerpt
but urdertake to rejecct any opinions. There may
be wedged in among the opinions statements of fact
of importance.
MR. LAZARUS: Mr., President, may I make
one cbservaticn? Then if the Tribunal were to
think these were opinions, althocugh I thcught I
had stated they were findings of fact by the ambassa-
dor, nevertheless wouldn't the opinions hta of an expgrt,
an ambassador for ten years is certainly an expert |
on the guestion c¢f what is the subject matter and
cententions between his country and the country
he represents?
THE PRESIDENT: It was decided to admit the
excerpts, Captain Lazarus,
ME. LAZARUS: Thank you, sir.
THE PRESIDENT: The cbjection is overruled. |
CLERK (F THE CCURT: Defense document
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No. 206, to wit, the diary of Joseph Grew, will
receive exhibit No. 230€ for identification only,
\and the excerpt therefrom bearing the defense docu-
ment number 206-B(30) will receive exhibit No., 2306-A.
(hereupon, the documents above ree
ferred to were respectivelyv marked defense
exhibit No. 2306 for identification only and

defense exhibit No. 2306-A in evidence.)
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VR, LAZARUS: (Reading):

"WHY AMERICA SHOULD NOT REPEAL THE EXCLUSION
ACT

"January 27, 1935

"The Bishop Reifsniders, just returned from
America, and the Walter Edges, on their way around the
worid, came to tea., Reifsnider told me of his talks
with Hull, Castle, and others, chiefly with regard to
a repeal of the discriminatory provisions of the
Exclusion Act of 1924, He tried to see Hearst in
California to ascertain his attitude, but Hearst was
i1l and couldn't see him. I do not think that this is
the time to approach the gumestionj; of course the Act
always rankles and always will, but to repeal the
disceriminatory provisions now would be interpreted by
many as an indication of weakness and as a desire to
placate the martial spirit of Japan, and while lovely
editorials would be written about our graceful action
in recognizing Japan as an equal, it would not in the
slightest degree alter Japanese policy or tone down
the military propaganda. On the contrary I can see
some Japanese writers arguing that having recognized
Japan as an ecual on the immigration issue, it would
now be all the more appropriate and logical for us to

recognize her as an equal on the naval issue. Besides,
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who can ever predict with certainty that any bill will
pass the Senate? We thought our Lausanne Treaty with
Turkey secure, and, as far as I am aware, the admin-
istration thought the World Court Protocol would pass,
yvet both were defeated. To bring up the repeal of the
discriminatory provisions of the Exclusion Act and to
have the effort faill would be disastrous. Better 1¢t
things lie for the present."

THE PRESIDENT: There is not much value in
that.

MR, COMYNS CARR: Your Honor, now that the
extract has been read my submission is that there is
ne single statement of fact in it except that somebody

came to tea., The whole of the rest of it is opinion
A

and although the opinioh"doesn't hurt usiin -the slightest

degree we object to it in principle.

THE PRESIDENT: We advise you to look through
those 140 excerpts, Captain Lazarus. If they are all
like that they are hardly worth reading.

MR, LAZARUS: No, they are not all like that,

Mr, President. We think it is important, Mr. President,

because it shows the motivation for Mr. Grew's acts
as Ambassador during this critical period. However,
sir, we shall recheck the remaining documents,

THE PRESIDENT: Pick out your best. You must

|
{

|
]
}
|

|

i
|
1]
1]
i
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MR. LAZARUS: Certainly, sir.
Prosecution exhibit 31 contains the basic
treaty dated 20 January 1925 between the USER and
Japan, but it omits the exchange of notes and other

documents attached thereto, The defense therefore

offers in evidence these missing documents at this time,

We offer now in evidence defense document 45, being the
exchange of notes, dated 20 January 1925 between the
USSR Ambassador and the Japanese Minister at Peking
on the occasion of the conclusion of this basic treaty
between the USSR and Japan. (Reading):

"Peking, January 20th" --

THE PRESIDENT: IMr. Carr may object. He says
he hadn't an opportunity to read that.

I'Re LAZARUS: Oh, I am sorry.

Mt. GOXYNS CARR: I don't object.

MR. LAZARUS: Mr. Carr informs me there will
be no objection, sir.

THE PRESIDENT: Admitted on the usual terms.

MR, LAZARUS: This i1s the exchange of notes ==

CLERK OF THE COURT: Defense document 45 will
receive exhibit 2307.

(Whereupon, the document above re-

ferred to was marked defense exhibit No. 2367
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MR. LAZARUS: (Reading)

"Honsieur le Ministre" --

MR. COMYNS CARR: I shall, of course, object
to it on the general ground of irrelavancy which I
apply to all these documents, but I don't make any other
objection.

THE PRESIDENT: As I said twice already, we
reserve the question of relevancy.

MR. LAZARUS: Yes, sir. (Reading):

"I have the honour on behalf of my Government
to declare that the Government of the Union of Soviet
Socialist Republics agrees that the work which is now
being éarried on by the Japanese in Northern Saghalien
both in the oil and the coal fields, as stated in the
Memorandum handed to the Plenipotentiary of the Union
of Soviet focialist Republics by the Japanese Plenipo-
tentiary on August 29th, 1924, be continued until the
conclusion of the Concession Contracts to be effected

within five months from the date of the complete

evacuation of Northern faghalien by the Japanese troops,!

provided the following conditions be abided by by the
Japanese:
"1) The work must be continued in strict

accordance with the data of the said Memorandum of

i
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August~29£ﬁ, 1924, as regards<£he area, the number of
workers and experts employed, the machinery and other
conditions provided in the Memorandum.

"2) The produce such as oil and coal cannot
be exported or sold and may only be applied to the use
of the staff and equipment connected with the said work.

"3) The permission granted by the Government
of the Union of Soviet Socilalist Republics for the
continuation of the work shall in no way affect the
stipulations of the future concession contract.

"4) The question of cperation of the Japanesc
wireless stations in Northern faghalien is reserved for
future arrangement, and will be adjusted in a manner'
consistent with the existing laws of the Union of
Seoviet Socialist Republics prohibiting private and
foreign establishment of the wireless stations.”

The next letter: |

"I have the honour to acknowledgi the receipt
of the following Note from your Excellency, under this
date:

"!Monsieur le Ministre,

"!'T have the honour on behalf of my Government
to declare that the Government of the Union of Soviet
Socialist Republics agrecs '" «-

forry, I thought we had the
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second letter. Apparently I have identical letters

attached. ©Sorry, I will read on page 4 the last 2

parzgraphs, which are really the essence of that letter,‘

"On behalf of my Government, I have the
hor.our to state that the Japanese Inpexrial] Government
agreas entirely with the said Note.

"T avail myself" --

THE PRESIDENT: Omit those forms.,

MR. LAZARUS: Yes, sir.
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MR, LAZARUS: We next offer in evidenes
defense document 46, being Frotocol (A) of the basic
treaty between the USSR and Japan, prosecution ex-
hibit 31. |

THE PRESIDENT: Admitted on the usual terms.

CLERK OF TFE COURT: Defense document 46 will
receive exhibit No. 2308,

(M™ereupon, the document above

referred to was marked prosecution exhibit

No. 2308 and received in evidence.)

MR, LAZARUS: (Reading) "Protoeol (4).
Signed at Peking, January 20, 1925."

I begin with Article 2, if the Tribunal
please.

(Reading) "It is agreed thrat all questions
of the debts due to the Government or subjects of
Japan on account of public lecans and treasury bills
issued by the former Russian Governments, to wit by
the Imperial Governments of Russia and the provision-
al Government which succeeded it, are reserved for
ad justment at subsequent negotiztions between the
Government of Japan and the Government of the Union
of Soviet Socialist Republics.

"Provided that in the adjustment of such

questions, the Government or subjects of Jzran shall
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| not, all other conditions being equal, be placed in
i T any position less favourable tnan that which the
i :\ Government of the Union of Soviet Socialist Repub-
. lics may accord to the Government or nestionals of
; sny other country on similar questions.
f 2 "It is also agreed trat all questions
| J releting to claims of the Government of eitker Party
» s to the Government of the other, or of the nationals
5 of either Party to tre Government of the other,
s ere reserved for sdjustment st subseouent negotia-
s tions between the Government of Japan and the Govern-
s ment of tre Union of Soviet Socialist Republics.
13 "ARTICLE 3.
14 "In view of climatic conditions in North-
15 ern Saghalien preventing the immediate homeward
16 transportation of Japanese troops now stationed
L4 17 there, these troops skall be completely withdrawn
18 from the said region by May 15, 1925.

19 "Such withdrswal shall be commenced as soon
20 as eclimatic eonditions will permit it and any and E
|
‘ 21 2ll districts in Northern Szghlien so evacuated by

Japanese troops srall immediately thereupon be
23 restored in full sovereignty to the proper authorities
of the Union of Soviet Socialist Republics.

"The detail, pertaining to the transfer of

e
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aéministration and to the terminstion of tke occupa-
tion shall be arranged at Alexandrovsk hetween the
Commander of the Japanese Occupation Army snd the
Representatives of the Union of Soviet Socialist
Republies,

"ARTICLE 4.

"The High Contracting Parties mutuzslly
declare that there actuzlly exists no treaty or
agreement of military alliance nor any other secret
agreement which either of them has entered into with
any third party and which constitutes an infringement
upon, or a menace to, the sovereignty, territorial
rights or national safety of the other Contracting
Party.

"ARTICLE 5."
Just the first paregraph.

"Tre present Protocol is to be considered
as ratified wifh the ratification of the Convention
embodying Basic Pules of the Reletions between Japan
anc the Union of Soviet Socialist Republics, signed
under the seme date."

"e next offer in evidence defense document
47, being Protocol (B) of the aforesaid basic treaty

between the USSR and Japan, whiet was prosecution

exhibit 31.

—
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THE PRESIDENT: Admitted on the ususl terms.
CLERK OF TEFE COURT: Defense document 47

2

3| will receive exhibit No. 2309.

4 (Mrereupon, the document sbove

5 referred to was marked prosecution exhibit

6 No. 2309 and received in evidence.)

7 I'R. LAZARUS: (Reading) "Tkhe Figh Con-

8 trecting Parties have agreed upon the following as

9 the bssis for the Concession Contrects to be con-

10 cluded within five months from the date of the complete
11 evacuation of Northern Saghalien by Japanese troops,

12 as provided for in Article 3 of Protocol (A) signed

13| this day betveen the Plenipotentisries of Japan and

14| of the Union of Soviet Socialist Republics.

15 "l. The Government of the Union of Soviet
16| gocialist Republics agrees to grant to Japanese

= concerns recommended by the Government of Japan

the concession for the exploitation of 50% in area,
191 of each of the oil fields in Northern Saghalien

20 which are mentioned in the Memorandum submitted to
21_ the Representative of the Union by the Japanese

= Representztive on August 29th, 1924, For the pur-
= pose of determining the ares to be leased to fke

2:1 Japanese concerns for such exploitation, each of the

said oil fields shall be divided into checker-board
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squares of from fifteen to forty decssiatines each,
end a number of these squeres »eprecsenting 50% of
the wrole aree shall be sllotted to the Japanese,
it being understood that the squares to be so
leased to the Japanese are, as a rule, to be non-
contiguous to one anotker, but shall include all
the wells now being drilled or worked by the
Japanese. With regard to the remeining unleased
lots of the o0il fields mentioned in the szid Yemo=
randum, it is agreed that should the Government of
the Union of Soviet Socialist Republics decide to
offer such lots, whokly or in pzrt, for forelgn con-
cession, Japenese concerns srkell be afforded equal
opportunity in the matter of such concession.

"2. The Government of the Union of Soviet
Socialist Republics also sgrees to authorize Jepenese
concerns recaommended by the Government of Japan
to prospect oill fields, for & period of from five
to ten years, on the Fastern coast of Northern Sag-
halien over en area of one thousand squere versts
to be selected within orne ycar after the conclusion
of Concession Contracts, and iﬁ case oil fields shall
heve been established in consequence of such prospect-
ing by the Japanese, the Concession for the

exploitation of 50%, in erea, of the oil fields so
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esteblished shzll be granted to the Japanese.

“3. The Government of the Union of Soviet
Socialist Republics agrees to grant to Japanese
concerns recomrended by the Government of Japen the
concession for the exploitation of cozl fields on
the Western coest of Northérn Saghalien over a
specifie area whieh skall be determined in the Con-
cession Contrects. The Government of the Union of
Soviet Socialist Republics further zgrees to grant to
such Japanese concerns the concession regarding coal
fields in the Doue distribt over a specific area to
be determined in the Concession Contrscts. With
regard to the coel fieldes outside the specific area
mentioned in the preceding tﬁo paragraphs, it is
also agreed that should the Government of the Union
of Soviet Socialist Republics decide to offer them
for foreign concession, Japanese concerns shall
be afforded equsl opportunity in the matter of such
‘concession.

"4. Tre period of the concession for the
exploitetion of o0il ané cozl fields stipulated in
the preceding per:grephs shzll be from forty to
fifty years.™

Paregraph six.

THE PRESIDENT: Well, the details of this
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concession do not metter.

VR, LAZARUS: 411 right, sir, I will skip
the rest of that.

We next offer in evidence defense document
49, being 2 declarstion snnexed to prosecution
exhibit 31.

TET PRESIDENT: Admitted on the usuel terms.

CLERK OF THE COURT: Prosecution document
49 will receive exhibit No. 2310.

("hereupon, the document zbove
referred to wes merked prosecution's
exhibit No. 2310 and received in evidence.)
MR. LAZARUS: (Reading)
"DECLARATION

"Dated =t Peking, January 20, 1925.

"In proceeding this day to the signsture
of the Convention embodying the Basic Rules of the
Relations between the Union of Soviet Socizlist
Republics and Japen, the undersigned Plenipotentiary
of the Union of Soviet Socialist Republics hes the
bPonour to declare that the recognition by his Govern-
ment of the validit~ of the Treatv of Portsmouth of
September 5, 1905, does not in any way signify that
the Covernment of the Union shares with the former

Tsarist Government the Political responsibility for
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the conclusion of the said Tresty."

e next offer in evidence defense document
50, being a note annexed to prosecution exhibit 31.

CLERK OF THE COURT: We haven't that.

MR. LAZ&RUS: Mr., President, apparently our
document section has gotten juét this far and we
respectfully ask thaet the eight minutes be let go.
Trank you, sir.

THE PRESIDENT: We will adjourn until balf
pest nine tomorrow morning.

(™rereupon, =zt 1555, an
ad journment wes teken until Thursday,

27 February 1947, at 0930.)




