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Ir. iresident, Lembers of th: Tritundl:

Io ansver the motions to disudss mede by the
several defendents by treating ecch motion sepurately
would involve &« lenrthy cnd in our judrment, unnec-—
essary revetition, For thet reason it is our purgose
to make one series of «rzuments vhich will enswer
cnliectively all points presented by the motions of
all defendcnts end ewci point made by the motion of
each cefendunt,

It is well to kecr irn mind somsthing of the

structure «nd contents of the Incdictment which may

4]

be sumpnerized zs follows.

Counts 1 to 5 cherge thet the dafendunts
—"’-—

entered into unlcwful conspiracies kh.ving as

their object the dominution b unlevful g -res-

sion in violction of treaties ete. (1) -l1 of

P ATy

.St L-S."'_:.‘ﬁ ‘acific und lﬂdiull Oce:LS, t.gbinst

ST L NI SO 2 I——

e

any country or countries which miskt oppose thet

L s,

T PR N

s

purpose; (2) that purt of the iepublic of

Chine com.only known e&s .anchuria; (3) <11 of

err———

the nepublic of China; (4) all of iast =3ia &nd

- — ——

of thsz racific «nd Indian Oceans etc. wpainst the

e A A T RS

United Stectes, iritish Loumonwealth, Yrence,

e A — g ——r




48]

.et» ‘ﬂnjs, Vhine, lorturel, Thailend, Thilin--

ines, und the soviet Urnion; &nd (5) & consnir—

écy betve n the defendants und ~ermur ond italy

—— S —

to sceure militery, navel, economic end ooliticel

e n ) <Ciissh ey countyy
or countries which mi -ht opoose such ;urnose,

and ;wrticulurly t,e Lxlteﬂ thtcs, uripist
Co.u.om eultu, Frene: aet“erlunds, uL*Ja,

‘U;tu Li; lhgllond thli )pinss, undvthe Soviet

Unien,

fesey.

Counts 6 to 17 inclusive, cllere that &ll

A G T

of the defendents wl;nned end orepared the wers
S R

of aggression end in viclotion of internctional

law, treciies, «;reements, etc, ageinst various

n.tions sepurately nemed in euch count, «nd in-

cluding in addition to the nutions engaged in

this prosecution, the hiL‘¢  of Thellend,

11 ¢f the defendants «¢re n:ned in euch of the

17 counts abcve enumerated, o

Counts 1t to 26, inclusive, allare that

ertein of the'deferdsan. inititdec wers of
m’

ag ression <nd in violetion to internctional law,
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treaties, ete., apainst Chiina, United Stetes,
{hili-pines, british Commonwe.lt!., Frence,
Tiwiland, coviet Union «nd the ion—sliun

teonles Re,ublie,

Counts 27 to 36, inclusive, clacr-e the de-

fendunts vith waging vwars of aggression «nd in

violation of internationzl law, treaties, etc.

»ll of these counts except 33, 35, end 36, nsme

S A T

all of the defendants., Ccunt 33 alleging the waping

h - a4t R N oo e\ U AN 0 TR T
of vr a;uinst Frence, Count 35 alleging the wazing
B e

of ver ageinst the oov1et Union, and Count 36 alleg-
-- —— s o PG} AR

oot g

ing the na:ing of vier «geinst the i‘ongolian Peonles

Republic, ancd the ooviet Union do not include certain

defendants,

Counts 37 and 3€ allece th.t cortein defend-
ants therein nemed conspired tocetl.er to murder

any «nd ¢11 such -ersons, both milite:/ and

civilien, «s airht be present .t the place attack-

ed in tie course of initiating of unlewful hostil-

ities agcinst the United Stetes, the Fhilippines,

british Corionwealth, bathorlends end Thailand,
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Counts 39 to L3, inclusive, include specific

S as———————"

el

o
a1

murders &t snscified zleces. incinding
. ppL e o Sacso

Harbor, Kcte paheuw, Honskens, end the attack on
honoS, FUTROL at Shanghuai, end <t Davao in the
rhilippines, in which meny persons uers murder-

ed.,

Connt 44 &lleges th:zt el of tiae defendants
participeted in a conspiracy for the murder of

v

prisonars of wer ~nd civilians on lend end at

sea.
Courtu 45 to 50, itciusive, alluge specific

achts of murder «zainst defendenie numed in said
counts, et verious places in the Lepublic of

3o
ulilille »

Covnts 5. and 52 allege that certain nemed
defezndents murdered nankers of the ormasd forces

of the hpnrolien and Soviet Renublics.

3
3

ogunt 53 cllerses that certaein rnemed defend-

A &

ente conspired 15 commit breaches of the law
and cusvons of wer in respect of the treatment

.

of »risonsrs of war «nd civilian interneez.




Oount 54 elleges that certain named defend-
ants ordered, autnorized and permitted such

offenses,

Count 55 alleges that certain uaned defend-
ante deliberately end recrlessly disregarded

their legal duty tc take adequate steos Lo pre-~

vent such breaches &nd thereb; violeted the laws

In this analysis no effort has been made tp name

the perticular dofencants charged in specific counts
———

€3 -~ " Sl | iy

whicn inclnde c@iw lsss Lhan ail +F the Ceilenlancs.

The resson for this wiil < psar from a consideration of

the theory and procecure fnllowed by the Frosecution

.

in establishing its case.

The rrosecution has noresented its ccse in accord-
ance withk the well recoznized "“Conspiracy" method of
proof. Thet is to say, it bhas proceedecd to orove That

an overall coasriracy of a comprehencive charwucter,

e — o et S ——————————— R

and of & continuing nature wos Zormed, existed and

ooerated during the periad Froc 0928 to 1945 covered by

tne Indictment and thet she obj=.t and purpose of

said conspiracy consisted In the complzte demination
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by Japan of «ll of the territories generelly wnown

oS Grecter .wxst :sic described in the Indictnment;
thet it was the .ur.ose to secure such dominstion

by v.r ancd wars of aggression .nd in vibolation of
international law, trectieé, etc., ot whetever pleaces
end cgeinst vhatever netions cnd persons should be
convenient or necessery to .ccomplish the overall
our;:ose of the cons;irecy.

it folloved of course «s wn incident, end as a

recess.ry part of sucl. conspirecy, thet in pursuing
the object of the consvirzcy, .nd in the planning,
initicting and wegine of wars of ageression, «na wears
in violetion of internctional law, trewties, ete.
thet numerous individuc«ls, both military and civilian,
would ke :d.led.

The kiiling by & belligerent who has nlanned,
injticted, or is weiing an unlewful wer, constitutes
rurder.

It tnerefore follows from fundemental, universal

—

prlnc1plfs of the law of Lons»;racy, thet any and all

persons who viere mewbers af the ovvrgll CDnSplPaCV

N BRI TR p——
L SIS,
e ot —

which 4+ rave just described, becume individually and

\‘v—_____w,____,__,_,_,A_._____—._. ————————————————
severally criminally responsible end liable to
o |

prosecution and conviction for each «nd every act
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committed in the course of the conspirecy, vhether th:t
act be the uncenful nlannins, initietion, or weging

of wur, or whether it be « murder or other atrocity

in violetion of lew committed in the course of the
carrying out of the consnirecy.

In view of the adontion of this method of preoof,

it becormes unnecesscry to do rore than to examine

o

into ond determine tvwio cuestions:

PRy Has « zeneral ond continuing
e L SR
consyirucy cf the churacter <nd scope

set forth in Count 1 of the Indictment,

beer -stghlisned§
s

[ ———

S.LOLULY:  ws to any particular defend-
s SV

ant, was he &« member of the conspiracy ot

e

the time tre s ecific crime set forth in
any count, (other than a conspirecy count),

Wwwg cosmitted.

If tlese tvo juestions cre answered in the affirm-
utive, it fello:s thet wny defencunt who was & member
of the cons/iracy <t the time any specific act charged
«8 & crime vwes comnitted, is guilty of thst crime,

whether he nersonally participated therein or not.

" ho does throuch nother, he does it himself".
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It is peihavs an unnecessal'y preccuvion. in view
of the ~.ide learning «nd experience of the members of
this Tribun«l, for me to do so; but as indiec.ting the
Frosecution theory in presentation of this case. and

the legul hesis therefor, 1 teke the liberty of

quoting aa epproved Instruction _iven to the jury in
the Californis cuse of reople v, Sacremenio tutchers'

nssocietion, 12 Cel. a2p. &7Y, abt I, 495, which is

-

as follows:

"The coumon design is the essence of the charge,

and while it is necessary In order to estiblish

& conspiracy, Lo prove & cumbination or two or

more persons, by concerted action, te accomplish
the eriminzl »r unluwful purpose, it is not nec-
essury to constitute a censpiracy that tuo or more
‘persons £ eet together, «a enter into an
explicll or forial o reciert for «n unlawiul scheae,

or thet thesy should cirectiv, by :ords cr in vriting,

stute whet the unlawiul scherne wcs e e, «nd the
detall of the pluns or we.ns by wnick the unlewful
combination was to he iwcde effective. 1t is
sufficient if two »r more perroas, In any manner,
or througk eny cortrivenee, ocsitively or tacitly
come to « mutnal vnderstencing Lo wccounplish a
comcon #nd valewful cesiga. 1ir other worde, vhere
an unlaiful end is som_ht to be effected, «nd twe
or more persons, asvated by the commor purposse of
accomplishing that erd, rorx togetner, ia any way,
in furtherance of the urliniul scheue, every one of
said cersons becomes a membe~ of the cunspiracy;
although the part h+ wus Lo Leis thersin wes a
suborcdinete one, or wus tu v2 executed «t & remote
distunce from ths ocvher cunsioirators.®
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I &lso quote from the opinion of the United Stutes
Circuit Court of sppeals for the Seventh Vircuit, in

the cazse of_sllen vs. The United Stetes, 4 Fed. (2) 6&€

as follows:

".. consyiracy mey be established by c1rcumstant1al
eviderc deduction from fects. —THe &5fimon
3 Ol 2100 JaCli e

TR AR

esipn is the essence of tie crime, and this may

be mccde to aypear when thes narties 332%g$;ﬁﬁ¥g;§gg,
the saize obj vhether acting seperately o
__ge her, oy comuon or different”mecns, but ever
ing to the seme unleawful resul if the
parties acted togetiwr to accomplish something
unlawfui, a cons_ir.cy is shov.., even though
incividuc<l conspirctors mey have done acts in
furthiercence of tke comuon unlawful design apart
from and uninovn to the others. o1l of the Sl
conspiratnrs need not _be acqueinted with each
other. They may not heve previously associuted
together. CUne defendant mey krow but one other
wember of the conspiracy. but if, knowing that
others huve combined to violute the law, a party
knnwingly cooperates to further the object of the
cons;iruey, he becomes « party thereto"

(Italics ours)

nnother case "l.ich indicates the iro ecution

theory of proof is the cuse of feople v, «lker, 17 Cal.,
2

app. (2) 372, which vas & case in which the defendant
was convicted of the crime of grand theft, & specific
offense. troof vius made by siowinz thet he wes a

member of a cons)»iracy in the course of which the

theft was committed. The defendint claimed that he
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vies not responsible beccuse ' hile the theft had
admittedly been committec, it had been committed by
«nother :erson.

The court, in disposing of this contention, stated

as follows:

"On the triul of the action it was neither
«sserted nor «ttei.pted to be proved by t'e
prosecution thet defendant either directly
participated in the actual commission of the
offense for the commission of which he was

being prosecuted, or even that he was personally
oresent at the tine " hen <nd the place vhere the
crime wus actuslly committed. To the contrery,
defendent's conviction depended upon legal proof
of ris membership in the conspirucy, or of his
heving teen a party to «n agreement to commit
the crime.

".ppellcnt concedes the fact thet on the occasion
in cuestion tie crime of grend theft wes committed.

".oparently iithout conflieting authority with
reference thereto, .s & metter of common knowledge,
the lav recognizes the fact that where two or more
persons h.ve engaged in the commission of some
criminel wct, their antecedent acreement or

common underst.nding, one " ith the other or the
others, so to do, ordinarily hes been entered into
in secret; but menifestl;, vhere the crime is shown

to heve been committed by tiio _or more individuals

who in its commission heve acted in concert, one with
the other or the others, it is an inevitanle conclu-
sion thet the crime was the result of an agreement

o1 conspiracy betveen or amone the participents
therein thet the criie should be committed."

'Ttclics ours)

|




11.

Having in mind the theory of the lrosecution,

&s ~vove exprocsed end the legel principles set forth
in the c.ses just u-ted, we have proceeced to prove
thz existence of the conspirucies ellcred, ind the
membershir in tie conspiracy, of each und all of the
de.sndantue

1 purncse now, very briefly, to p;int out a
sufficient amount of the evidence produced over these
many months of trial, to shiow that such & conspirecy
¢s described in the Indietment hes been proved to
huve existed, «nd to point out to the court the evi-
dence which shows the object, purpose wnd scope of
this consvirecy.

Hen 1 have completed this presentation, I
kelieve it will appeer to tie satisfaction of the
court that tlie unswer to the Firsi uestion, name%i!L

"hes a conspirucy been proved"

muct be enswered in the «f. irmative,

Folloving this pres:ntction, my brother,
wur, Comyns-Carr, trosecutor for the United hingdon,
e e e T S
will point out to the court so much c¢f ti.e evidence
in respect of the activity of each of the defendants
&s is sufficient to shov that thet defendent was &t

the times involved in the v.rious counts, < member

of the cons iracy wund therefore lizble for the
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cmmission of the crimes specificelly set forth.
¢ feel thet tids prescrtetion will cdejuately
answer «ll contentions made by the Defense, and that

in addition thereto, it will s- ve to point out ond

L

clerify t. ¢ issueSand will be of some assistence to
the court in passing upon such ,uestions of
admissibility <s may &rise in the course of the pre-—

sentetion of the Defense.

«~s seen from the quot«tions just read, the
cardinal reguirement on the prosecution in « conspir-
«cy cuse is to prove the common design. In some cases
the cormon desi:n is difficult to find while in other
causes it is comperuatively ecsy. however, in either
c.Se, once tie common design hes been estublished, &ll
the evidence, regerdless of how disconnected it may
seeil to be, or resurdless of how disconnected the
uctions of the verious defendants mey seen, falls
easily in*to its proper &nd logicel secuence.

In this cese, it is subsitted, it is not at &ll
difficult to locete c<nd snell out the common desisn.,
rside from the evidence on Class ¢ &nd C Offenses,

wlmost eacl. cnd every document anc the testimony of
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“ - ~ & i
ewch snd every vitness highlighty .the common design

G

&5 being rothing less than to obtain pclitical, milit.ry
and econcmic domination of what hes come to be lnown s
the urecter .cst nsiatic wrea by &nd throuch any and

&l]). methods vhitsoever including the fighting of aggress-
ive wars, 1f one grasps this comuon desi~n c¢s the key
string of the moscic of the evidence, one must inevitably
recognize that between the years 1928 und 1945 a conspir-

acy among certaln of the i Llucrlstlc ClaSS of Japan and
S TR TR

certein civilians was formed and nut into operation.,

R

The trosecution of course is unable to name &ll of the

members of that conspiracy. e do «now, «nd the evidence

e

has established, thet even prior to 1928 and continuously

O KA\N ’\ *  on down to the end of the conspiracy the defendant OEAWA
T CICITRPETE

was enfaged in procoting, :ublicizin: wnd inciting the

people of Jdapan to join in « miiitaristic und ultra-

netionalistic "renovetion" of Japan for the ,urpose of
: i P

bringing about the suOJugatlon and domlnation by the

VAT

Japaunese ..mp.re of all of wwst asis «nd the Islands of

—

the lacifi and Indian Ocegns and the ousting of all

—

w—

the whites from that terrltory. The nurpose was to start

by tekin- mgnchurlo, then the rest of China, then

" - e —
AN NS 535 RO Y B ST

- (dependent s to or'er ucon current conditions) tn

move northueard &nd take Siberi., and to move southward

RN 2 A e S RSRES
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and to teke waleyea, 4hallend, French Indo-China, the

LD ST TR

Netherlend lndies, ~urme and lpdia, the rhilippines,

australia and tew seclend, The grendicse object of the

(£x.,21824 cons;iracy is adeguately expressed in wxhibit 2182,
E £.15619-
i 15631) This exhibit, taken from the book, "The
b : ; : 2 g =
astablishment of Order in Grecter sest ssie®, by %;:ii

R

OFAMA, was published 20 aygcust 1943 during the course {le.‘ﬁ

of the consriracy wnd was «n exnression by one of the
cons 'iretors of its object end -urnose. I guote as
follows:

"If I vere to write =« modern history of
Jaran, 1 should begin it with & description of
Shin-en S-~T0!s idecs. This is beccuse in the
soul of this grect scholar had «lre«dy been
conceived a nev Jeran in the i ost concrete form.
(Frowm p.ze 9)

"Shin-en (.10, first of <ll, thou ht Jajan
tthe foundution of the world! and believed thet
vapan would be chle to melke all the rest of
the vorld rer countries or prefectures if she
succeeded in 'ru ing over the foundation of
the world!, .ith a view te cerryin- out this
lgre.t work of reroveting the world', he advo-
cated « drastic political renovetion of the
interior vYapan «nd the order of unifying all
netions. 'lp order to cevelop other countries,
it is best for the smpire/i.e.dzpan/ to make
& stert by sbsorbing China into her first of adl,’'
he advocated!.....uven the povverful China is no
metch for the .m-ire, rot to spesk of other
barberous countries.... 1f Chine becomes our
oossession, is it possible for the other
countries in the .est, Sien <nd India rot to
coie graCuelly under the siay of the upire
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"yearnin.: for her pouer of comicnding love end
res;ect, being overawed and felling prostrete be-
fore rer?'! Lesides, it wes his opinion that in
order to control China, 'no other .lace is easier
to occuny then senchuria.' .nd -t the same time
he thou Lt it necessary to obtacin the whole ‘'area
in the South %ea covering thousands of ri stcrting
wiith the rhilippines so «s to prepare for the
nortiard ageression of the Juronean Iovers,
especially of Grecat tritain <nd then obtsin gredual
control of irndi« «nc its neighbors <nd verious
islends in the 4ndian Ocean, following the occupa-
tion of Ckina, snnam, Shen~Cheng «nd C.ombodia,'
(from pages 10-11),"

The conspirators, for the purpose of trying to
—

bring about the deminance of « militery ClnSS in Jaoan,

plenred the so-cclled farch «nd October Inplgents, as

L I

well &s other incidents, «nd planned en occurrence at

.uxden on o¢ cptember 18, 1931 which made an excuse for

—

.

the kh .NTU I ,Jéﬂ; poised in preparc tlon for such an

event, to sueep over ¢anchur1a and effect 1ts military
concuest,
So, ething of the course of the conspirators'® plens

is shown in the boock wr.i.:n Sy the accused HEnSEIMOTO
e e T
(published in 1936 during vhe course of the conspiracy),

fhewhd#ch he stetes that in 1930 while returning to Janan

BT

from Turkey:
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(2x, 177
R.1917-20)

{K.1821-22)
(R,1900-1 and
1966-1982)

(2x.2177A
R.15560-
15589)

(R.15587)

16,

"During my thirty days' voyace L pondered
on hou to reform Japan, and as a result 1 succeeded
in drewing « definite plan to a certain degree.
»nd on returninc to the General staff Cffice, my
former heunt, 1 devised several schemes in order
to put my idecs into execution. «lthough I dure
not scy it was the eonly cause of such results,
hovever, the manchurian incident, secession from
the Leogue of hations, «nd renunciation of the Dis-
armament Trecty, took pluce successively and within
the country, sy 15 Incident, Shinpei Tai Incident,
and the February 26 incident took place in success-
ion,"®

The evidence sho..s clearly that the defendents

Oks. i, haSHINOTO, DOLIK..in and IT-G.KI and others were
————-—"—‘—"-—-. s i

—— et ——————

members qf tl.is conspiracy «nd¢ that they helped bring
about the incident which wes irtended to, and did, lead
to the cilitary aggressions in sanchuria beginning
oeptenber 18, 1S9391L, oeex

Testimony of OK.Daj; testimony of T.NaKa.
M

The testimony of OlI4WA at his trial in Tokyo in
1934 (during the existence of the conspiracy) showed
the reigtian of the larch «nd October lncidents to the
lenchurian Incident and the aggressions in ianchuria,
He steted that he (OI's ..) <nd the accused H.SKEI OTO,

IT~G. KI and DOLIL..R~. were all in the conspniracy,
AT e

q4PAY

oS

3=




Bee,. 0002

(.ix,2178B
14,15551~99)

(k.15600)

(i,1962,
1985-87)

(ix.186,
£.2209-10)

Lg.

Ol ..'s defense in the Tokyo Court of «ppeals
sets forth some of his activities in the couspiracy to
set offvthe sanchurisan ag-ressions, .nd in particulur
ris close cooperation with the K .NTUNG #RI'Y in select-
ing Japenese "efficicls" for lanchuria,

. ——————mma

The purpose of the tanchurian ipcident wes to

.seize danchurie by militery aggression, to reform it

politically «s o purt of the Japunese Jmpire, ond to

consolidete &and interrwte its econom; and finance with

thet of Jdapan so thet its raw and manufectured matericls
and lavor mi;ht be used as & supply and its soil «s a
bese for further aggressions.

Thaet the high military command of Japun w«nd, in
, 5

perticular, the k .LTULG ~Ri.Y were involved in this
conspiracy to seize «nd dominate sanchuria is shown

by the foct that within twenty-four hours of the Inci-

dent at Lukden lerge Yapanese wrmies were spreading out

over “anchuria, OSuch im.ediate action (in view of our

knowledge of logistics) must heve been preceded by many
N — ——

weeks or months of jreparation, This is also indicated

IN.2Xfs sorong mil Ltgrlst’c sneech ct a
PRSI e . .

conference of Division Lo Jpnders concerning Manchuria

LY

and liongolie .ugust Iy 1930,

T T P I T E
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(:ix.57, 67,70,71)
( R.3212-16 )
(ix.181, £.2178-9)

(£t,3016-3023)

(R.5014-5119)

(%.1969)

C%.57,7.111)

\2x 87 I,
R.2784-6)

(R.2819-2822)

That tne liukden Incident wes ¢ planned one is
shown uot only by the evidence concerning the plot to
which reference has already been made, but is also

-

stron; 1y indicected by the ritten report of the Leasue

of Nations Comuittee, the testimony of the witness John

o

S. tovell, the resorts of Consul General H-Y.SHI to
e cnacasmener
Joreign iinister 5. IDEFLR., <nd the testimony of the
T

witnees lorishima.

212 of the evidence concerning what the Jananese
did in euling the territory, politics and economy of
harchuriz, itegether w.ith the circumstances of the estab-

lishument of the puppet «<overnments in sanchuria (the

latter desizned to deceive the other powers), shows that

it wes et all times the intent of the Japunese conspira—

tors to teke permenent physical, political «nd economic
\

possession of *wnchuri., anc¢ thet this was to be accom—
plished, «nd in fact wes accomplished, by means of
aggressive warfire, in violation of international law

end iresties wud essurances and, in particular, in

violotion o: the Nine-Fower Treaty ond the kellogg-

Brianc rect




DOC. 0002

(R.1384~
1393)

(h2%888.22
. {52250)

L 5T 97
£0)

(-L-'-Xoll‘b “)

(8x.192
6.2269-70)

19.

ot the time of the l.ukden lncident the accused

s INabI ves wr Minister., He claimed to know nothing of

e

the activities of the hwantung srmy and the tronps from

Korea 1'ho 1 ere spreading over ianchuria, he clazimed he
could rot control them. It is significant, however, that
no action te control the suoply of money, material or
reinforcements to those armies was undertaken by 1INalI,
TSI e
hHe wes shartly folloved as wr wirister by the accused
alnll " ho auctively supported the additions to and re-

v

inforcemoats ¢f the Janwnese armies fighting in Manchuria.

sRET wes en~aged in proparanda, seekinW to whip up the

r:ilitaristic spirit of the Japanese, to glorify the

Jupunese ~rmy, to point out its .oal in conﬂuerln& adl

of -ust ssia, to point out the probability of war with

R e ——— T
the United Stutes, <nd by means of flags and airplunes ;

-

t@ show thet Japaen could conguer eénd dominzte the whole

e

L R——___ L

world. This was done by mneens of a motion plcture
s et P
entitled "Ju,en in Time of _mer encf“ whlch was made

R N e Vi AN TS e R IS

and distrituted in 1%33.

————=
During the period from 1932 to 1936 Japan com~
pleted its conquest of kanchurisz (including Jehol
i BT

frovince); expended its Governaental, economic &nd

incdustricl control for that territory «nd prepared
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for the next step which was further armed advance into
China.

ith Lores and ihe lFrovinces of Lanchuric and Jehnl
as bases for operciions, Japan was in & position to

presccuie ner plans «geinst the 3oviet Union to the

north or ageinst the remcinder of Chinc to the south.

If she elected to proceed first wgainst the Soviet

Union, « hostile China more und more united undér the
strong leadership cr Chiang tei-shek was a threat from ‘
ths re«r, and i she zlected to proceed first against
Hiina there woes danger of unified opunzition by China
arid hussia,
In this dilemm., the accused or their leaders
sought the political strength and bergeining power which

AXIS

would be acquired by militery elliunce with Germany,

a Mation chen eng-ged in « progrem of militcery prepared-
ness for «ggressive acvion in =urope. The result was

(5x%.36 the conclusion of the ~nti-Cemintern Fact on 25 Sept-—

£.5934)

(S 480,
%.5937) the activities of the Communist Internctionzl; bat it

ember 1935, The Fuct cn its face wes directed against

was converted into & militury allicnce «imed <t the

U.5.5.RE. by an accessory :-»otzcol and secret agreement,
S ——
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The santi-Comintern l.ct wes desisned and intended,
throu.h the threut of joint miiitcry «ctinn between
Jupen <na Germeny, £o operete «s & checl. «gainst the
Soviet Union, to strensthen the hend of Jepen in China
ancd to offord an excuse for continued Jaunanese militery
agrression,

Japen, thus fortified in her international sitva-
tion, was i « position vhere she could proceed in
comperctive scfely vith the execution of her'so—called
divine mission of rerovuting the orld, the first step

|

of which wus the creation of a et Order in mast ~sia.

ihe accused or their lsaders, by the conclusicn of this

tact, laid the groundwork for further cooperztion of
aggressive n«tions in the accomplishm:=nt of the objects

of the consiracy.

71/
Cn July 7, 1937, cccurred the so-czlled "iarco 73 7

Polo bridese Incident"., fron that time on arzoressive
A

viarfare «gainst the rest of China continued w:ith the

Jaocnese geining month by month and year by year
additional territory throughout the beclance of the
veriod of the cons iracy. The aggressions of the
Japenese -.rmy during tris pericd may Lest be steted

in the lengucge of the witness Coette as follovs:
\
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"The military «im of the Japecnese nrmy as re-
itereted Lo me by such Japunese officers, nzs
not s» much the acquisition of tarrilorv as
ths annihilation, submission, and killing of
Chinese Nationalist srmies.V

This view is verified by one of the accussd,

i s T M. a——

HiRelUisy who, in his speech before the Diet on 21 I/ﬁ.///
37

January 1% 9, wien «s rrime lirister he stated:

o

"in regard to the China effcir upon vhich
ooth thz *hvernvﬂ1t snd the pecpie are con-
centrating theilr encdeavors there exists an
immutzblie pol;cy, for which ample sanchion
vwes obtained by the previous Cebinet, cnd in
sccorcance  ith which necesiary stess heve
oeen tuken in verious directions. &s the
present Luabinet is, of course, comnitted

to the seme ;olicy, it is deterained tn pro-
ceed &t <11 costs to the «chievemen. of the
firal ouropse, Wik

"1 hape the abave intention of Japen will be
understoed correctly by the Chinese so that
they may coopsrale Lith us without the sligzhtest
asrrerension, Chherwise the construction of
the new order would be impossible. »#s for those
whe f2il o undeirsbeand to the s2nd and persist
even hereafter In thei:r epposition «gainst
ugpn), vie liave Lo elternative thon to exterminete
ba.l(‘" 1l

it wr y be steted in passing thet es indizated
1 £

by sinnl's speech in the (oticn | icture «bove referrsd

to, tie "eoxtermination" of tlivse who stand in tha

AL Yl bt s b

way cr whc dc rot understand the Ligh spiritual Hurpose
I

- -
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of deien's militery ageressions is culled 'self-

defense"

+.s the Jajunese .rmies fou.ht the Chinese in an
"Incident" vhich lusted from overterier 1,31 to Sept-
ember 1945, <nd *kich inciuded from 1937 to 1945 a

totel cusualty list of Chinese soldiers in excess of

three million as well as uncounted numbers of civil-
aam——————————ETA— ;

iuns killed, :ounced <nd rendered homcless, the Cov—

ernuent of Ja en undertook to take over the Govern-—

ment , the soil, the economy and the industry of eazch

part of Chine as it wes conquered.

A ——————————

The railwcys were taiken over end out under the

joint control of the Lwentun~ strmy and the South
e mmWIRATT

s

.anchurien fcilveay Uoideny.

e e

=t the sane tire the economy oi China wes being
integreted vith thut of Jepen in accordence with the

policy e:pressed by the accused HoSEINO, in which he
R ARG

envisayed the development of the resources of Manchuria,

Chin. and all dst rsia for the benefit of Japan (which

e ——

lacned necessuary resources).,

ot

Throuzh the orgenizetion end operation of the

China «ffairs boerc, the North China Development

e e

Cowpeny, lt.:,, and Centrel Chin. rrowotion, Ltd;

.

A S

N
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through tremendous investment in Chinese industry;

peoh

through the setting up of puppet governments in

e BTNk
reiping end Nenking; through the obtaining of
speciel rights &@nd privileges under secret ugreements
ARSI
in contravention of the Nine rover Trezty Yapan took
PR
possession of &all of the resources of such perts of

[~

Chine &s she conGueredme

st the sume time she proceeded to embarrass
end humiliate the Yovernuents of the United States

and wnglend end to kill ond destroy thes property

S

of ncotionals of tliose an.. other .uropean countries,

[

It wes Jdapan's policy not only to establish her
"new order" in wwst .sie, but to drive out .nglo-
wmericens frow Chiia. In 1935 &he accused, LaTSUI,
, rr——

in a conversation ith General Ching "ecdvocuted that

#sia should be the #sic of the wnsiatics and that wurop-

ean «nd :iericon infiuences should not be expanded".

ad

s

in .9L0 tre accused HaSEILQTO wrote:
e ——

u "Tne morent we establish < policy to drive out

all «nglo-«mericons from China, Chine will begin
to wmove tovard « new order",

In 1941 the accused, MATSUOKA s.id:

WeowThe work of the establishment of

senchukuo is the first ste; of the reconstruc-
tion of the new order ir wst s~sia, and &t the
scme time was & hercld of the construction of the
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"vorld new order and its nosition in the world
history should ve said to be very important.

The true significaunce of the ianchurien lncident
will be reulized for the first time when the
construction of the new order in sest .sia will
be accomplished for .iich we cre now meling
every endeavor.,"

In 1944 the sceused ¥0Is0 in «n «ddress before
p————— ARy ngn®

the Diet stoted:

"The reel intention of dJapan lies in the ex-
pulsion of «nglo-:mericen inf.uence, the emsnci-
paetion of China by those countries which has
continued for one lundred yeers and the construc-
tion of a Grecter west ssic bused uvon uworelity

P

and < mutuzl coozerction,™ widw«

« proninent Chinese, Uener«l Ching, correctly

interpreted Jupan's intentions by st.ting:

"1 was afreid tiat what he (1u.TSUI) meant
by ~sis of the asistics wes actually the
nsia of the dJapanese”.

Tre sea~ue of Nutions report of 6 October 1937

concludes:

"wfter exurinction of the facts luid before
it, the Comnittee is bound to teke the view
thet the militery operctions cerried on by
Janan epgeinst Chine by lend, sea «nd cir are
out of &ll proportion to the incident that
occusioned the conflict; that such action
cennot possibly facilitute or proisote the
friendly cooreratior between the two nations
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"that Jananese stutesmen heve affirmed to be the
aim of treir policy; that it can be justified
neither on the busis of existing legel instruments
nor on that of the right of self-defense, «nd that
it is in contravention of Japen's obli .tions

under the iine Foier Treaty of February 6, 1922, and
under the Fact of Faris of -~usust 27th, 1928,"

Sometimes the conspirutors have spolen pleasingly
of their desire to ctubilize wast w~sic and to bring
peace to troubled neoples.

The all-pervading vice of #mgﬁﬁ#gx;ention is thet

Japan in her aggressions in lanchuria and the rest of
r—

China undertook to decide in Ja «n (and without consult-

inz China) what territory belonging to China she would

o

occupy and howi, whet form of government should exist and

by whon it shall be orgenized, whet industrial, comrer—

cial «nd finencicl systems should te established, how

g

trensoortetion, comuunic.tions, press, radio, propoganda,

censorshi_, customs and foreicn reletions should be

controlled und conducted. Yet, neither by custom,

Internztional lew, treaty, precedent nor otherwise
were any of these mnatters in the slizhtest or most
remote degree the business of Jepan., 5She h«d no more

righrt to arrogete to herself powers such as these in

China than Chine hud to do so in Japan., ier acts were

B e T

those of a lawless, aggresive inveder and congueror.

—
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They were in violation of Chinese sovereignty and of
Japan's solemn obligetions to China and the other
signetories of the Nine Fover ract and other treaties.
These acts were the result of the plotting and
nlanning of these conspirators and « part of the
overall plen for the conquest of "Greater East sasia'.

Militery operations in 1937 and 1938 proved that

Japun was engaged in & anOT wer agqlnst Uhlna. al-
A v SRR MO S—

P Rer——

though Germany protested cgalnst Jandn S aggres31on

RTINS

(Lx.L86 &, : in China under the gulse of flghtlng comsunism in
T LTV 1 f e— AT ™
59303 third states, tke dccused who were dlrectlng dnd

(ex.L86-H, influencing the course of Japanese aggression in
1.6002-15) 3
Past nsic, by the early part of 1938 had won the un-

reserved support of Germeny in her plans against

China as well as against the Soviet Union,

Germany wes proaised preferential trade treztment

in China in consideration of the special relations which

existed betieen Japan &nd Germany after the conclusion

(ﬁx;595, of the anti-Comintern Pact. The controversy which arose
R.660L)

out of the division of spoils in China afford a high

degree of proof of the Japanese plan of subjugatisn and

exploitation by aggressive warfare.
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1.6046)
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Japan and Germany emburked upon extensive prosrams of
preperation for militery operations «nd deronstrated
si-ilar intentions to wage wggressive warfare in their

respective spheres of the vorld., Japan, actin: through

eand under the influence of the accusad, end Germany

conceived the idea of strengthering their respective
internc<tional positions by inducine other nctions to

unite in close essociation . itn them, This plan first | o,

\
bacr

1

took shene in the form of recruiting Itely es &« member of
f

the anti-Comintern iact on 6 boverber 1937, and as /

{
J

followed by the admission of sanchukuo end Bungery to

ract on 22 Februsry 1939 and Spain on <7 karch 1939,
The Fact was renewed on 25 November 1941, «t which time
bulgeria, Denmark, findund, Croatia, Rumenia, Slovakia
and the puppet Nanking regime, under the neme of
"Netional Uninese Uovernment", were admitted by declara-
tions of adherence, The next move was to obtcin closer
cooperation between the peoples of the axis I'owers by
resorting to the device of concluding so-called cultural

trecties.

althouzh the accused, acting through their lezders,
mobilized the entire strength of the nation for its war

ageinst Chine and *on many neval end militery victories,
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they were unable to conclude the so-cclled China
Incident., GConsequentl:, they were brourht to Lie
rezlization of the necessity for closer collaboretion
of Germany, as demoustrated by the future courss of
negotictions. In tiie vords of OShklix, the accused

i e O
waented a militery allience with Germeny "which would,,

)
help to couclude the China Incidert and (1) to clarify

the rusgsian situwtion so thut troops could be deployed

else here, (2) to strengthen Japen's internationsl

( <X e A_87 2 T ——————
£..6058) position, and (3) to receive technilogical and economic
———— ,“’“w“’»—"‘. e
aid frow Germeny."
—
PR

«# division of opinion developad in the Jajunese
~overnment as to the extent to vhich Jepan should be
commnitted to particiseticn in & German war «gcinst
-nglend, France and the United States. 1n april 1939
the conclusion was reeched thet a limited interpretation
of the iecct wus necessary from Japan's stendpoint for the
reason thet Japan Mias «t the moment not yet in & position

(£x,502, to come forward openly e&s the opposer of the three
.6100)
democrccies.™ Negotictions continued until the
conclusion of & non-aggression treaty between Gericny

and the Soviet Union, the reaction from which ceaused the

downfall of the Japenese Cebinet,
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canduct and deel

30.

r of guicnly concluding the Germen-

Russian non-eggression pact became apparent upon the

dramatic Germen invesion of Polind on 1 September 1939,
Not:ithstending the tenm orery setback to the conclusion
of @ Jupanese-German—Itelicn militery alliance, efforts
vere continued by thie accused to develoo closer Japanese-
Uerrwun relctions with the view to ultimate conclusion

~y a brd-certite militery olliunece,

45 the cduy of world conflazration approached the
lcelarations of the accused, or their leaders,

revealed nore «nd more the comsron plan for the accomp-—
licicent of tle sc—callsd divine mission which they
were preparing to impose upon @ust ssia and the world
by resorting to aggressive warfure to the extent
necussary for the accomplishment of their objectives,

In the southern arcas French Indo-China occupied
a strategic position of the highest importance over
which JuﬂahCSG'CCntrDl was necessary for any contemplated
rilitary onecrations against malaya, Singapore and the
letherlands East Indies and tre Fhillippines. In
aldition, Iindo-China was rich in natural resources

~1tally needed by the Japanese economy for the continuance

of war.
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OSHIka, timing his acticon with Hitler's initiatien
of war against Poland, advised military aggression in
the southern aresas of Greater bast asia and against
Hongkong, for which he declared the Japansse navy was
prepared.

Within two days efter the German invasion of
Belgium, luxembourg, and the Netherlands on 9 lay 1940, and
within two ceys after the fall of France on 17 June,
1940, the accused asked Cerman assurances of a free hand
in the Netherlands Zast Indies and French Indo-China,
This was followed by a Japanese ultimetum to french-Indo-
China relative to transvortatinn of materials to
Chizng Kai-Shek. at the same time negotiations were
renewed with Cermany for the conclusioen of the military
alliance, So strong was the demend for ccnclusion
of a military alliance thet a joint conference of the
Japanese army, Navy and Foreign Offize of ficials was
held on 12 July 1540 for the pur.ose of intensifying
efforts to procure such a pact, In this conference it was
determined that "it is ocar object to realize the expansive
purpose of the Japanese Empire end strengthen our
international position by embodying an ultimate coopera-
tive connection between our umpire, which is establishing
a "new Order" in East ksia, and Germany, which is fighting

for a "New Order® in _urope.,
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A uaitied pelicy hased on the »rinions of the army
aND Nary wes &g ;_,.r/.ﬁ.\i v, wnd ol 4D was eloroined thet tle
area to be orlrooel withi ths “New Order in the Far Dast"
should zxtond rocw Sv.onma ond bhe sastsrn past of India

rav the xoeadamerdal principle of the

i
=

to New Ze ' id;
coalition siould be cocpzration within the respective
spheres intendcd to be cstab.ished by the axis Pouers;
that the Japancse concepcion ¢f "political leadership"
wag cousidered o be foecupasion" ol the acreas in
questien; an? that nccessity existed for immediate

execution of iheir cians,
The Yom: uabiner was considered too weak to carry

- T S

i,

out th: f:reign policy, so the accused forced its ~

resignation dnd such men as KOhOYd, ¥nTSUOKa, TOJO, -

hI&JF bibg CerSHf 3 GShJ'I\m dnd SHIR.. mm were put in
i ki s ﬁ‘ ; | —— "_1

re°”on31ble gcvernment poaitions. Taus the Stdge was

set for the enactmen* of the fmal scene in carry:.ng out

——

that part of the cor sp:.racy Whlch was designed to secure

hfls help in accomp plis ivg le ooJegts thareof.

1 he

ht a Fo.u- inister P()ﬂf‘l“"luv on L Sepbember 19h9

it wa s determ ned that the %L.me was ripe for _speedy in-

itiatlon of croversetici 3 for sirengbhsning of colla-

bD'!‘i'.‘LluI‘. among Je ren, Cenen end Italys, The basie

s
o

prinpiple's fo. suzh cunversaiions were declared to be
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the makinz of = fundumental agreement for mutual
cooperation "by all possible means," which included
"recourse to armed forces.",. \lo

11

On 27 Segtember 1940 the Tri-Partite Pact between

Japaﬁ, Germany and Italy was concluded with unprecedented
speed, By its provisions the skis Towers attempted to
apporticn the world by establishing areas in which the
leadership of the respective powers was recognized.

zach pledged full cooperation in the establishment of
lezdership within the sphere of the others, and political,

economic and militery aid was pledged in the event of

an attack against any one of the signatories by & nation
not then involved in the iuropean war or in the war with

China. Letters were secretly exchanged providing for
Nt

_—

consultation amon - the signatories for the purpose of

determining whether action or & chain of actions would
constitute an attack within the meaning of the Fact.
This Fact in its essence contained the ultimate development
of the plot of the aggressive powers directed toward the
division of the world and the establishment of the
so--called New Order, which had for its purpose the

extinguishment of democracy throughout the world nd

the subjugation of all the nations by the aggressive

states,
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It was @hg culmination of years of effort on the part
of the accused or their leaders to form a military
alliance in which the participating powers would by
soiomn agreement recognize Japan's so-called divine
mission &nd agree to link their fate in the accomplish-
ment of its objectives. Without this cpalition the
accused could not have risked the fate of the Japanese
ompire in initiating the final phases of their plan
to establish a New Order in Zast s~sia and the South
Seus. In the atmosphere of the rrivy Council meetings
held prior to the conclusion of the FPact and in the
light of the declarations made by the accused and their
co-conspirators in such meetings, there is nol;oom left
for doubt thut the accused or their leaders had planned
agsressive ‘warfare and were seeking the political and
militery @id thet such a treaty would zfford. -

~liost immedictely after.the conclusion of ‘the

Fect & repprochoront withfussia ‘was suggested as @ ‘pre-

requisite for a J%#Qggﬁgﬁggxaﬁce‘in-the regions south ‘-
o S %

e

- UMW”“’*“"-""M—-M.«V
of ‘C.inas  The accused, or their leaders, seized the
[ et DA

oppertunity to mediate in the Indo-Chira=Thailand border
dispute as a device by which both Pouers could be

placed under obligation to the Japanese Government. In
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he spirit of the Tri-Fartite-Fact, Germany extended
veluable «nd effective &id in coercing Indo-China to
its submission to Japcenese demands,

Close collaboration continued betwesn the »xis
Fowers until the attack ageinst s~merican and British

possessions »n 7 December 1941, Foreign ldinister

e n

MsTSUOKL and «~mbassador OSHIli» in conferences with

Hitler, Ribbentrop, Goering and Funk discussed plens
e g

for c¢n attack on Singepore, the coordination of opera

~ B —

tions in THEPreITIc & ith operations in ZBurope, the
exchange of technical informetion, «nd information
derived from militery operutions in the field, and
cooperztion recuired by the sxis Fowers in all spheres
after the completion of the war. General commissions
and comanissions of & technical character, cne military
and one economic, were formed under the provisions of
the Tri-Fartite Puct in order to effectuate full
collaboration among the +xis Fowers.

scting in full collaboration with their ~xis
partners, the accused unified the Japanese Government
and nation behind the Tri--Partite Fact, and by their
declarations and conduct put into motien forces

designed to accomplish the objects of the conspiracy.
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| / // iy
Cn 1& November 1941, Gerucny was asked if she would / /
oSO

“consider herself wt ver with the United States if Japan
: i e

initiated the ottack and vhesher Germany would enter into

Eor

an ageeemert not to conclude separately pecce or an

armisti e in case of war wiith the United States and Cermany
without hesitation, and in accord ":ith the spirit of the
Tri-FPertite fuct, replied favorably to both inquiries.

On 2¢ bovesber 1941, RJ._MROP declarad, "There never ’//74\’/

e A 2
B, s

has been and probably never will be & time when closer

cooperation under the Tri-Fartite ruct is so important",

He alsp stated, "Should Japan become engaged in a war

&gainst the United States, Germuny of course would join

the war iumediztely". Itely made the same commitments.

The efforts of the accused to obtain sxis assistance

in the erecutions of their plans bore fruit., The Fearl

- e
Harbor attack occurred, Japan, Uermany and ltaly concluded
B P—————— T E 3

a "No Seear-ute Feace ruct" on 11 December 1941 to remain /)

in force during the life of the Tri-Partite Pact.
In this trccty the three Powers also apreed after the
termination of the war to "cooperate most closely for
the purpose of realizing a righteous new order in

the meening of the Tri Partite ract", "s militery
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concludzd by the three powers on 18 Jan. 1942, by which

the world was divided into zones for militery operations.
The conduct and declarations of the accused and

their co-conspirators relating to the negotiations for

the Anti-Comintern Pact, the veious trade and collateial

agfeements, the Tri-Partite Pact, the No Separate

Peace Pect, «rd the Militery Operational agreement

between the saxis Fowers and collaboration under the

same, we submit,constitute indubitable proof of the

existence of the censpiracy charged,

e

i Rl
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Insofar as the concpiracy included plans to prepare
for, initiate and wage wars of aggression against the

Soviet Union, ample evidence has been offered to show

that &t &ll times includled in this case it was the

e

intention of the conspivetours to attack hHussia and to

g T T AN s

seize and permanently hold paris of her territory lying

in iast ssia (parcicularly Siberia). The only differences

which exisced among lhe conspiratcocrs were as to when
BT LR

this should be done - — whether the advance should first

i

be north or ssuth. It has already been shown that the

A Lyl K St 5

decisicn wes to go south, This did not ianvolve any
abendonment of the plans to attack Hussia - - it merely
delayed their execution.

Througﬁuﬁhe period of the conspiracy many things
were done in the planning of the aggressions against
Russia, “ithin the limits of this presentation it is
not possible or even desirable to make an exhcustive
analysis of the evidence. It is sufficient to state
that the evidence clearly shows that in'the course

of this conspiracy the following things were done:

During the period of 1928-1945 propagcnda for wa

of aggression against the Soviet Union was spread.
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The seizure of Manchuria and turning it into a
military base for an ettack either on the Soviet Union
or China in vinlation of the Portsmouth Trezty and the
Feking Cenvention of 1925,

The establisnment of & military base for an
attack on the USSR in Korea in violation of the Ports-
mouth Treaty and the Feking Convention.

The preparation of the populaticn of kanchuria
for war against the USSR, including ths formation of the
"Kyo-wa-kai" Sccisty. Subversive activities of the

EZEEEEEE‘m:z:tgrymaﬁd the employment of Vhite Russian

emigrants against the USSR in violation of the Peking
Conventicn,

Sabotage activities of the Jzparese on the Chinese
Eastern Railroad.

Systematic violations of the stete frontier of

the USSR,

tn undeclared war of aggression against the USSR

in the Lake Fhassan zrea during July and sugust of 1938,

LY

wtigndeclared war of aggression against the USSR

and the LongolianFeoples Republic in the Nomongham area
T =

in May-September 1930 mmmmume,

Refusal to accept Russia's proposal to conclude
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a non-aggression pact as @ menifestation of hostile
aggressive policy of Japan against the USSR,
The conclusion of the anti-Comintern Pacf.

The conclusion of the Tri-Fartite Pact,

ns the day drew near for the offensive which she
believed would remnve the last obstacles from the path
of her conquest &nd control of Greater sast ssia,
(1x.840,841, Japan's preperations for war mounted to huge proportions,
entailing & complete reeorganization and greater control
(R.8260-8567) :
and centralization of her entire industrial, economic
and financial structure and the cleser integration of
her politiecal and economic systems with those of
danchuria and China. These preparations included
over-all mobilization of all of Jupan's manpower,
In carryine out her plans Japan, in 1933, withdrew
from the League of Mations; in 1934 she geve notice af
Washington Naval Treaty; she withdrew from the
her withdrawal from the/1936 Naval Conference; she

refused ts zdhere to the Fourteen-Gun Liwnitation which

had been agreed to by rritain France and the United

€3%.%,pp 9-3%, Mi1i®ary and navai pfens net onty required the
5557
(R.9189<9217, mobilizatien, training and arming of vastly increased
9226-9233

numbers of soldiers and sailors, acquisition of war ships,

N




e

DOC.0002

(ﬂ-- 681&
(R.8791~9075

(R.9232-9262)

(r.11,178)

(it.9158-81,
R.11,196-11,202
(£x.23,29

(zx.852,
R.&L46-8L70,

R RPN T ST
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carriers, aircraft, tanks, artillery and the countless JGV&“A1_

impedimenta of modern war, but demanded the accumulatianﬂrqﬂﬁﬁhl
S— R

of vast storss of matericl and long raenge plens for the

-

S ———

acquisition of replacements as tliese were used.
St - RN TN a2 o ——

SN

Thz lendzted Isl;ndsbwere fortified and otherwise : ) L-

e

prepered for vactical and strategic use in war., This was

in direct violetion of the mandate and of Japan's treaty

obligetions with the United oStetes.

e ———————

The proposed wars being of an aggressive character,

involving the invasion of other countries, military
currency to be used in such other countries in denomina-

—

tions of dollars, pesos and guilders was orderedsgfinted

and held for use.
.——-—‘P

N )
’

The true scope of the grand design of the conspir-
ators to achieve political, military and economic control
of the »siatic continent and adjzcent areas was fully
developed in the evidence presented during the phase

which covered the relations of Japan with the United
States and Great Britain during the period of the
indictment.

This evidence chowed that apart from the resistance
of the Chinese and other peoples of ssia, these two

poverful nations were the great and formidable obstacles
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to the successful achievement of all thuat the conspira-—

tors planned. They were obstacles not only becsuse of

G ]

the vast financial and economic interests which they or

their nationals possessed in China and the rest of ssia,

;Hich had to be expelled or limited and subordinated to
those of Japen 1f the conspiraterial plan was to be
successful, but also because through solemn treaty

and agreement Japan stood firmly bound with them to
forego the @ims and ends of the conspiracy and to for-
bear £rom any and all of the actions required to
effectuate it.

The evidence has shown that so long as the pro-
visions of the various treaties remeined in full force,
so long as the parties signatory to them felt themselves
firmly cound to respect them both in letter and in spirit,
the conspiracy to dominate the zast asiatic and Facifice

worlds could not be fully carried out. The object of

the conspiracy could be successfully accomplished only

e

if the formideble obstacles of the United States and -

~ : :
Grezt Britein could be removed, and this could be

pra——

accomplished only if these treaty provisions and their

co-relative duties and obligations could be evaded,
2

abrogated, altered, redefined, or broken.

RNy,
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The evidence in this phase of the case from
the reriod from 1931 on told the story of the efforts
of tge conspirators to rid Japan of the duty of carry—
ihg out the verious obligations which they had volun-—
tavily u.idertaken of respecting the rights of others
in the ssilatic~FPacific world and of the resistance

of the United States and Ureat Britein to such

efforts. To free Japan of heruguties and obligeations
& i i

under these treeties so as to eliminate DBritein and

the bﬁited Stetes from the asiatic vorld or to sub-
ordinate theif rizhts there to those of Japun within
the limits allowed by Jap.n, the evidence shows
that the conspirators resorted to every known or
Eten v oo évédé;ﬁéiféf;7;br5é¢£é”b¥ -
il B —

redefine the tresties,

TS
«

P

They used intimidati

tiation, and vhen all else failed they resorted to the

use of armed force in an aggressive weal

western oo

G

The evidence showed thet by the beginning of the

year 19k] the situation had reached a critical stoge

and at this juncture the conspirators decided to
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(See -=x.920 to
1299)

(R. 926l %o
11393)

United States. To accomplish this they «dopted a
two-fold policy; on the one hand they negotiated with
Britain and the United Stztes on certzin specific
outstanding problems in accordance with certain pro-
posals which; if accepted, would have left Japan
the master of the asiatic-facific norld, with oritain
and the United Stutes relegated to whatever position
Japan mizht allow; oh the other hand they actively
prepared for war with these countries with the
same objectives and results, Both programs had the
same objectives, and 1 hile some felt that they could
accomplish the objectives of the conspiracy through
negotiction, others viesed them as impossible from
the beginuing and regarded thea cnly as useful
camouflage for active war preparations, to lull the
United Stetes and Britain into a felse feeling of
security. To this latter grou; the negotiations were
an integral part of the preparation for war,

Perhaps we who are ~mericans or british are
inclined to regard the sudden «nd unprcvoked «ttacks on
tearl terber, Ketabahru, Hong hons, and Dayao as the

S— amp—— I st

culminstion of this conspiracy. This is not true. The
- ———T

attacks on Britein and the United States were but steps

in the grand design to become the masiers nf,gllnégg&__wm

-

=sia. This wes the true objective - the end and purpose

pf every act of the conspirgiors.at.bome.and ebread.

o




£OC.0002 L3,

B s . e

The mechinations, the threats, tne pressure,
the wilitery action, all under cover of misleading and <;>5\4(°
felse explanations, by which Japan forced large armies (;é

first into northern and later into southern Indo-China

i A P A K i, 5

(Bx.612-665 were but ste »s in the plans to acqulre the complete i
. 6731-7194

control of that rich territory.

The «ttempts to force concessions, the subversive

e T S

T RCE

sgleitie Sm‘e*dma of propagands, the mllltdry Né I

invasion of the hetherlg“‘s ggst Inaigu, the foreing

anrcrsnmiicn A 8 e A s L A BANEAN VS

of Jagcn s political structure, of Japanese education,

of Japanese propagands, and the cultivetion of

Japenese inspired politicel movements within that
(£x,1284-135L, country were but part and percel of the objective
(R.11669-123L2

to become its masters.,
" In the cecurse of the overall conspiracy which I

have been discussing which is pleaded in Count 1 of
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the Indictnent, the lesser conspiracies ulleged in
Counts 2, 3, 4 and 5 were involved. They were but part
and parcel of the overall plan., The preparations for
war @lleged in Counts 6 to 17 inclusive, the initiation
of the wars allaged in Counts 18 to 26 inclusive, the
waging of the wars set forth in Counts 27 to 36
inclusive were all crimes comwsitted within the scope
and course of the overall comspiracy pleaded in Count
1 and concerning which 1 have been &ddressing the
Tribunal,

The charges of murcer set forth in Ccunts 37
to 52 inclusive, were perpetrated in the course and
as « part of the carrying out of the conspiracy. iach
of these murders and countless tens of thousands not
rleaded were but the ordinary, customery, expected snd
foresecn results of the iiars of agiression contemplated
by the conspiratoers,

The convertional war crimes and crimes agcinst
humenity set forth in Counts 53 to 55 inclusive were
but ‘the obvious, necessary and intended results of

the xind of warfare rlanned gpq_inteqésd.h“\§p§§q,_ﬂ‘A
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allezgec ind | ~:ved, MNp reasoneble contention that
N

p—

any of tne specific crimes charged was not within the
scope, purpose or intent of that conspiracy can be
race. +i follows that each of the defondants is

criminally lizble for each act committed during the

course of the criminal conspiracy.

L
WERERTRRTRC SR
[T —— S

It is no defense that the position of any accused

wes "subordinste™, or thet he but obeyed oraers..=

i ST PR

neither under, common law, nor the cherter, is such
(Charter, ' e -

cluim a defense, and who can sey in a conspirecy of

this megnitude, wheat role.w.s.'subordin.te'?

-

ns we come now to & consideration of the evidence
showing the conn:ction of the seversl defendants
with the over-all conspiracy and their individual guilt,

it is well to bear in mind that the object  of the

plan or conspiracy upon which these defendants and
others ertered, was thet Japan should secure and hold
the military, naval, politdicul end economic domination
of ell bast ssi:z and the Facific and Irdian Uceans and .
&ll countries and islends therein and bordering thereon, "U&;*Jt
and at the same time drive the "whites" out; that

-

this object should be effected by meuns of declared or
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undeclared wars of aggressi n and in violation of
ntern. Lional lew, trezties, wgreements and assurances,
against any country or countries, including the
ccintries sousht to be seized, which might op ose

thet purpocs,

The conspiracy envisaged and requ:red the pre-
paration of the people of Japen by means of propaganda
and cencorship to «ccept and join in the program
intended. 1t involved the economic and political
renovation, cocrdination and integruticn of Jarpon

itself., It involved the keying of the Japanes

'Y

econcuiical and finenciul system to the expanded re—
Quirements of aggressive war, and the integretion of
O

that system with these of conquered territories. It
involved vast preparation by acquisition, menufacture
end storing of arms, munitions and miiitsary and

naval ecuipment, It involved the training of soldiers
and ssilors in vast numbers, and the mobilization for
agriculture and incdustry of the man <nd woman power of
Japan, It involved the organizetion and use of the
communication «nd trunsportation system of Japen and
all conguered territories, 1t involved the organiza-

tion and use of the man povsr of conquered territories
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“industrial and economic reguirements,f It involved the
‘ B ‘ﬁwmmw_”,,!.}

cver-all integration of all of tle people, the terri-

for the benefit of Japanese militery and civilian :;2

tory, the men and meterial of dJapan wnd her conqguered
territories for the single purpose of further military
sngoression and domination, while a«t the same time it
required that in her Internsztional rel«tions Japan
should on the one lLand conceal her true rurpose &nd her
war-like preparctions and on the other hand seek by
means of diplomacy to lull the other nctions of the
world into @ scnse of security and &t the same time

to obtain from them any wnd &ll concessions which

would enabl: Jupan to proceed with her grund objective,

To accomplish this purpose there were reguired not

re
only military men such as nRail, LINANI, TOJO, and :Z—
others, but naval officers such as NuGNO, ShIMnD:z and

Ok, and propagendists such as Oi.. -, nuSHINOTO, ~R=KI

and SHIR~TOEY; politicians such as hIDO and ¥aTSUOKaj
inductricl end cconomic experts such us HUSHINO;

T—

financial experts such a&s KaY¥a; diplomets such as HIROTa,

AR

TOGO, SLIGu:IT5U, Osilis; makers of puppets, such as
e

DOnil ARs and IT«GoKI: end countless others,

Ot
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The efforts of all thes: men in their many and

varied fieldr were requlred in order THET et 5land

AN

S L A RN

some were nmore soectacular gnd Mramatlc than those of

others, each in his place and ct Lhe, L;mas,xsgglred

o R— il

performed his part and contributed effectively to the

L

the conspiracy.

eI

My brother, lr. »,S. Comyns-Carr, snssociate
Frosecutor from the United kingdom, will now present to
the Tribunal an analysis of the evidence showing the
connection of each of the individual accused with the
conspiracies here alleged and their criminal respon—

sibility for each of the specifiec crimes charged,
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Laier tho Charfer, it would seem not timsly,

L cH el R AT

T eVeN TTSeT, ay whis stage of the %trial fcr the

Pr gecuticn ferrally to sun up, or fully to anslyze

(Chart%§: the evidence. We heve, tharefore, made no effort teo
IV, 15

rresent eur full views in respect of all of the
evidence so far offerxed. This presentation and that
to follow are intended sirply and only to show:

(1) That thors is gufficient evidence, if
weceniraizclied or unsyhlained, to prove the existence
o the conenirucion and the commigsion of the sub-—

g cLtive erides alieged in'the Indictment:

{?) That ensch of the accused was a responsible

rember ¢ ke conipizasy sud as such criminally

answerable ag a zcnsuirator and =2l1lsc for the sub-

t521, vlinther in the course of
te conspiracies or otherwise.
IZ more than thig iy rsouired we submit that
’ und. » ihe exprees provielcons of the charter the time
to dc so0 is after all cvidence from the defence, as
wi;11 a3 the orosccution, has been heard.
At any rate, it should be borne in mind that

in congiderins a motion to dismiss at the end of the

orogecution cese, 1t is the duty of the Court to take
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rue all evidence and to draw all inferences

o
0
i

tLerefrom favorable to the prusecution; and at
the same time to disregard all conflicts, whether
of evidence or inferexace.

The arguments made by the defonse have

obviousiy disregarded this fundamental ruls.




REPLY TO MOTION ONW JURISDICTION OF TRIBUNAL

The notion of the accuscd attempts to restrict the jurisdiction
of this Court by accused's construction of the langua ¢ sct forth in
the Potedan Declaration, that "stern justice should be meted out to
all war crininals, including thos- wh~ lave visited crueltice upon
our prisoncrs.”

In the motinn there are other assertions or implications that
the surrcnder of Jaran was subject to certain conditions in thie
respect. With this latter contention we have no concern in the con-
sideration «f this motion as a mattcr ~f law. We do desire, however,
te challcnce and to deny any clain or impliecatirn that the surrender
nf Japan was subject to any conditirn whatsoever. BExamination of the
twe Japancsc communicaticns transmittrd to the various Allied govern-
nents through the Swiss Governnment at the time of the surrender will
show that the surrender of the Jepancsec Government was without conditien.

An attenpt. is also nade to linit the authority of this Court
throush a construction of the Proclamaticn which was issucd by the
Suprene Crmmandcr for the Allied Powe rs vhen the Charter establishing
the Ceurt was promulpated. Thesc nbscrvations made by accused in this
noticrn likcwise arc shown to be erroneous, since the very first para-
graph of seid Proclamati0n<statcs: MYPHEREAS, the Unitcd Statcs and the
Nations a2llied therewith in opposing the illegal wars of azgrcssion of
the Axis Natirns, have freom time t0 tirc made declaraticns of their
intcntirns thet war criminals shculd be brousght to justice.®

Both the Spceial Prnclancticn her inbefrore referred to and the
Instrurcnt of Surrcnder show with abundent clarity that the Supremc
Comnandcr for the Allied Powers "is authrrized to takc such stops as
he deens proper te cffectuate the Tocrms of Surrender." Ther arec
nther torms of the Proelanaticn showing the falsity of the concept

sct forth in the notion ~f the agcused whieh it is not nrw neccssary

te indiestc to this Tribunal.




The Pntsdar Declaration, paragrevh 6. .reads as follows:

"There rust_be elinineted for 211 time the authority end influence

of thease who have deceived and misled the people of Japan into embark-

ing on world ecnguest, for we insist thet = new nrder ~f peace, security

and justice will be impnssible until irresponsible militarisn is driven
from the world."

Paragraph 13 of this Declarntion reads: "We call upon the
governnent of Japan to0 vproclaim now the unconditicnal surrend: r of
2ll Japancse armcd forces, and to provide proner snd adequate assur—
ances rf their good faith in such action. The elternative for J=pan
is pronpt and utter destruetion." Tiris is plain language and is not
susccptible of twe views.

Paracraph 2 of the Imstruncnt of Surronder, datcc 2 Scptember
1945, states: "We hercby proclaim the unconditional surrender to the
Allicd Powers of the Japsncse Inperial Gencral Headguarters and of all
Japancse arncd forces =nd all armed forces undcr Japanese contrel
wherever situated."

The third paragraph of this Instrunent reads: "We hercby command
all Japznes« forces wherever situated and the Japsnese Deople to cease
rostilitics forthwith . . . and to comply with ell requircmente which
nay be inposed by the Supreme Commander for the Allied Powers or by
agoncios of the Japenes- CGovernment at his direction.®

The fifth paragraph of the Instruncnt provides: "We hereby
command all civil, military »nd naval officials to obcy and enforce

all proclam=tions, orders and direcctives deemed by the Suprenc Commancer

for thc Allicd Powcrs to be prop=r to effcctuate this surronder . . ."

The sixth peragraph states: "We hereby undertake for the Emperor,
the Japancse Government and their succrssors to carry out the provisions
of the Potsdenm Declaration in -nod faith, and to issuc whatevir orders
ané take whatevor action may bc required by the Supreme Comnencer for

the Allied Powers or by any othcr designated representative of the




Allied Powers for the purpose of giving effect to that Declaration."

The last paragraph of the Instrumcnt states: "The authority of
the Enperor and the Japanesc Government to rule the state shall be
subjcet to the Suprew: Commander for the Allied Powers who will take
such steps as he decns vroper to cffrctunto theso terms of surrender.”

It is inportant then, in any procecding reclating to the inter-
pretaticrn of the Terns of Surrender, emphatically to reject any false
clain that this surrender instrument was conditirnal, Recourse to
its terms will show thet no such interpretation could be made by
anyone.

The precisc ligal vproposition presented to this Court constitutes
a clear challcngze to the capecity of civilized nations to take effective
provontive stops to seve civilizaticn by punishing the responsible
individuals who brought about the scourge ~f aggressive warfare over
a great part of the carth. It emounts to a claim that treatics,
obligatisns and assurances sclemnl; entcrod into by 2 natien, through
its duly comstitutcd suthoritiis, have no real significancc. The
bold proposition is vrescnted by the dropenents of this motion that
individuals proved to have set in motinn and directed forces bdbringing
about ruthless and unjustified wers threatening the existonce of
civilizatirn are, by reason nf hizh official vositions of responsibility
which they hold, immune frem any punishment for such acts.

This is tantsarount to a clain that a person, or group of persons
acting in concert, may scatter ¢~snoline and gunpowder throughout a
tuilding £illed with human beings, stuff thc closcts with oil-secaked
racs, pile tinder against thc docrs, nail the windows shut so that
the occupants cannot cscapc, =and then, having hended » torch alre-dy
lizhted by thom to irrcsponsible ~nd helpless individu-ls under their
deninaticn and contrel, can nrder it to be applicd, =211 with impunity;

and that thesc leaders, dircetors =nd officials, having obtained the




power to bring this about —— having planned, prepared and initiated

it — can never be brought to the bar of justice. The necessary corrolary
follows that the helpless dupes end victims who were subject to the
control and orders of these leaders, as well as millions of other

inmmocent individuels, mey undergo untold suffering for these acts

while these leaders remein free fron punishment. And this is said

to be the law. Such a contention is as revolting as it is unsound.

And the broader point is raised by the accused's motion, whether
mankind will place itsclf in a straightjacket of legal preecpts (which
are without foundation or logic) by bowing to the forece of such worm—
wocd legalisms, and leave these responsible criminals unpunished and
at large? 1Is it supposcd that in the meantime organized society must
remain supinely quiescent, with the soft folded hands of indifference,
and await its own destruction in a literal sense? It is tantamount to
the asscrtion that mankind is without lawful power to save itsclf.

The motion sets forth the narrow legal contention that "eccording
to the gencral conception preveiling in July 1945 'war criminals!
meant those who vioclated rules and customs of war after the commenco-—
ment of war and tc be punishablc according to the previous international
law and customs." This propnsition is said to be sustained by
intcrnational law, and by what thes: Japanese accused had a fair
right to understand was the meaning of the term "war criminals" as
employed as latc a2s July =26, 1945.

The accused conveniently omit some very important and relevant,
and we contend determinative, statements end declarations addressed
to this very sudject. We shall proceed to outline some of them.

In 1919 the signatories to the Treaty of Versailles, including
Japan, made provision for the trial of William II "for a suprene ;
offense against intemationel morality and the sanctity of treaty."

In 1920 the members of the League of Nations, ineluding Japen,

“




agrecd that a war enterced upon in vielation of the provisions of the
Covenant providins for peaceful settlement shcould be rogarded as an
act of war against all of the membors of the League. A war in viola-
tirn of the Covenant thus became an illegal war, and any acts of
vislence accompanying it should be descriﬁcd as crimes against the
internaticnal community.

The Geneva Protncol for the Pacific Settlement of International
Disputes, signed by the represcntatives of forty-eight nations,
vrovided specifically: "A war of sggression constitutes an inter-
national crime." This was followed in the Bighth Assembly of the
League of Nations in 1927 by a unanimous resolution in almost the

seme language. Japan vas_a sismatory of both of thesc instruments.

The Sixth Pan—American Conference of 1928 adopted a resolution

on aggression, the preamble of which specifically states "that war

H

of aggression constitutes an internaticnal crime against the human
specics.
By thc Kellege—Brisnd Pact, signed in Paris August 27, 1928,

the Contracting Perties (that is, Practically the whole community of

the civilized vorld, includin~ Japan,, after solemnly declaring "in

the name of their respective peoples™ that they condemned recrurse to
war for the solution of international controversies, renounced war as
en instrument of rational policy in their relations with one another.
Although the text of this Pact does not use the word "erime", it is
clear that the Contracting Parties, by the fact ~f renouncing war
"as an instrument of national policy", meant to put the systom of
ageressive warfare outside the law, that is, to make it 1llegel.
It is, of course, of no import to make acts done by individuals
illegal unless such individuals come within the classification of
law brecakers or crimirals.

It is evident, then, thet by 1928 all the civilized nations in the

world, by solemn cormitments and agreements, recognized and pronounced




wars of ai.rcssion to be international erimes, and thus (steblish:d

the illegality of war as a positive rule of intcrnational law.

To this cxigting oblisation not t6o weye an illcgal war in violation
of a prsitive rule of intrraational law, therc was a super-impnscd
contractual abliqeticn not to wage war in violatinn of spceific
treatics. We hope that n-ither in points asserted in suvpnrt of
this motion nor thrru-hout this trial therc 111 b- thr clain nade
by anyonc that trecaties have no significancc.

¥Whet is thc neaning of the torm "war criminals®?

On November 1, 1943 therc was issucd at Moscow an histeorie
doclaratisrn by President Rorsevelt, Prime Minister Churchill and
Marshal Stalin an behalf of their rospective (overnments, whersin
a clcar-cut line of disﬁinctinn was drawn between war crininals,
char cé with havin becn responsible for or having takon part in
atrncities, nassacros aﬁd the cxecutinn of prisoners of war or eivil-
f{an poruleticns, and what were tormed for ccnvenicnee major war
ceririnals, "whose cffcnsce have ne particular geographical location
and who will be punished by the joint deeision of the Governnernt of
tha Allies."

nn Novenber 6, 1942, at a mectine ~f the Moscow Sovig: on the
25th annivorsary of the Revolution, Marshal Stalin announced that
rne nf the rbjectives of th war was "to destroy the hated New Order
in Burope and to runishk these who established it."

A year later on the next anniversary, the sanc autherity publicly
reiterat~d the intenticn to punish all war crininals, including thosc
rosponsible for the war. At that time Stalin tecld the Russian people
and the werld: "Ta ethor with -ur allics we shall take measurcs that
all the Fascist crininals responsible for the prescnt war and the
sufforings of penples in whatever country they may hide themselves

will oct scvore punishmont and retributicn for all their crimes.



On February 12, 1943, President Rooscvelt in his important address
on the birthday of the Great Emancipator, Lincoln, clearly enunciated
that: "To thesc panicky attempte to escap: the ccnsequences of their
crimes we say — all the United Natirns say — that the only tcrms
on which we shall deal with an Axis gevernment or any Axis factions
are the terms proclaimed at Casablanca: !'Unconditirnal Surrender!'.

In our uncempromising policy we roen no harn to the cenmon Deople of

the Axis nations. But we do nmeen to inmvese punishment and retribution

in full upon their ~uilty, barbaric leedcrs.!

And as far back as Octeber 12, 1942, Pri si‘ent Rensevelt, in a
racin broadcest tr~ the Amcrican nation which was heard all over the
worlé, cmphatically declarcéd that "We have made it cntirely clear that
the United Natinns seck no nass rcprisals against the populaticns of

Germany ~r Italy or Japan. But the rin-lcaders and their brutal

henchmen must be namcéd, and aovprehended, and tried in accordance with

the judicial processes of criminal lew."

In the Cairo Conference, 1 December 1943, the United States of
Ancrica through Prcsident Rooscvelt, the Republic of China through
Gencralissine Chiang Kai-sh .k, end the United Kingdom threush its
Prime Minister Churchill, declarcd: "The several military missions
have agreed uven future nilitary operations ageinst Japan. The Three
Great Allics expressed their resolve to brins unrel-nting pressure
against theilr brutal encmics by sea, land, and air. This pressure
is already risinc. . + The Three Great Allice are fishting this

war o restrain and punistk the ageression of Japan.®

What is the fair ncaning of this stern warning, "to restrain
‘end punish the sggression of Japan"? Do the accused contend that
such punishment should be relatcd ~nly to those helpless and unfortunate
among the Japanese people who had no part in bringing about thes: wars

of aggression, end who, as we believe, werc themselves dupes and

victine of these very accused; to thosc Japanese whosec lives were




sacrificed in figures running into the millions K and whe¢se cities and
harbors were smashed in & manner never before known In history; to
thoss who are ncw left the bitter emd difficult rcad to rehabilitation?
Did the Allled lsaders refer to thesse psaoole in this stern warning?

Did our lsadsrs intend that a bensvolant and kindly immunity was to bs
extended to the plotters, the planners and the dictators of thkis world
holoceust? This is & quesr sort of reasoning —— one that we believs
would be difficult not only to impress upon this Court, but upon tha
peoples of 211 neticms, including tkogs of Japan.

The Fotsdam Declarstion, wherein the intentions of the Powers wers
set forth, proclaimed by hsads of the Governments of the United States,
the United Kingdom, and China, &nd later adcoted by the Union of Sovist
Sooialist Republics, statas in paragrach 18: "We do not intend that
the Japeness shall be cnslaved as 2 reces or destroyed as a nation, but
stern’justice shall be meted out t9¢ all war criminals, including
those who have visited cruelties uoon our prisoners." This, together
with caregraph 8 of the s2id Declaration, providing: "The terms of
the Cairo Declaration shall be carried out," incorporating of course
thet pert of the Cairo Decleration which stated: "The Three Great
Allies are fighting this wer to restrain snd punish the aggression
of Japen," show clearly that all of ‘these accused were put upon
notice, as was the entirs Japenesz nation., of the exact purposes of
tha Allies, and emprasizes that stern punishuent weuld be meted out
to those guilty of planning, initiating end waging these aggressive

wars — the same stern justice that 1s awarded to common felons.




IR. CONVNS CARR'S RIPLY TO Tz MOTICH ON TIT JURISDICTION
OF Ti= TRISUNAL

This !otion does not purport to attack the whole jurisdiction of
the Tribunal,but is in effect an atiempt to strike out certain Counis
of the Indictment and an attack upon certain parts of the Charter. It
is based entirely upon an attempt to construe in a narrow way certain
phrases in the Potsdam Declaration and the Instrument of Surrender,
It can cuite easily be disposed of on this basis, but we desire Yo point
out tuo objectiens to this method of approachs.

The first is that as appears from the opening paragraph of the
special Proclawation establishing this Tribunal, the right of the Allied
nations to bring Tar Criminals to justice is not based solely upon the
assen$ of the Japanese Govermment by the Instrument of Surrender to the
terms of the Potsdem Declaration and other documents incorporated
therevith. On the contrary any nation or group of nations has an
inherent right to bring "ar Criminals to jusiice vwhenever and vherever
they have the opnortunity %o do so, unless they have by Treaty debarred
themselves from that rizhte. This principle has been many times leid
dorn and is well sumarised in the following passage froan Stowell's
"International Law" published in 1931 at page 597-8:

"The states assembled in a general conclave possess all
the powers of international law, just as formerly the ascembly
of the tribe had plenary powers of legislation, judication, and
administration. Genecrally and norhally the punishment of the
individual —ould, as has been said, be left to the state of the
offender, 2nd in the event of its delinquency or failure to
apply the law, a state acting vicariously would then apply the
same penal provisions, In extraordinary cases, hovever, aen
it is neccssary to safeguard international society froa the
disgrace and the dansgers of unpunished crines against the peace
of nations, the states in conference may post hoe (afier the act)
define the offencsz, organise the judicature, anl enforce
submiscion o the judgasnt. 3ub in such a proeseding it is
alvays to be remembered that internmational law guarantces to
every individual a minizmm of security, and recuires thet he Dbe

«  not tried, convicted, and punished :ithout enjoying the dus
process of law,"

The secont objection is that although the Potsdam Declaration
laid doun certain teims in the form of statements as Vo the intenvions
of the Allies, it ended in paragraph 13 by demanding the unconditional
surrencer of all Japanese armel foreces.

an atiompt by the Japanese Governuent to introduce a condition
in vhe commnication forrarded by the Sviss Charges dlAffaires on
dugust 10th, 1945, was prouptly rejected on August 1lth and in the
Instrument of Surrender itself the Japanese Government in fermns

proclained unconditional surrendcer. Tae ctatements of intention in
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the Potsdam Declaration and other docunents are being and will be fully
carried out, out they cannot in our sumission give any rights To these
Defendants or enable them to found any attack upon the Charter.

Coming now to decl vith the first point in the lMotion,on the
bagis of the Potsdam Declaration, it appears that the llotion is founded
upon an atiempt to give to the vords #7ar Criminals® in paragraph 10,

a narrov meaning restricting it to what are described in the Charter

in Article 5 (b) as "Conventional Tar Crimes", It is obvious, however,
that paragraph 10 of the Potsdam Declaration does not purport %o
contain a full definition of "Tar Criminals", but leaves that, as it
leaves many other matters, to be amplified Dby subsequent orders of the
Supreme Comaander acting on behalf of the Allied Powers, This is made
clear in the third paragraph of the letter of August 1lth, 1945: "from
bhe moment of surrender the authority of the Zmperor and the Japanese
Govermacent to rule the state shall be subjeet to the Suprome Coimander
of the Allied Powers, who will take such steps as he deems proper o
effectuate the surronder teras?. This sentence is repeated verbatim
in the last parargpaph of the Instrraent of Surrender itself. Ieverthe-
less Paragreph 10 of the Potsdan Declaration,uhen the apvropriate words
are rzad in full: "stern justice shall be meted out to all 7ar Criminals
including those who have visited crueliies upon our prisoners®, malies
it clear that Crinmes other than Those desceribed as Conventivional ar
Crimes, are included,

The Ilotion alleges thet taccording to the general conception
prevailing in July 1945, “ar Criminals meant those vho violated rules
and customs of war after the comaencenent of war and to be punishable
according to the previous international laws and customs®, There is no
warrant vhatever for this statement or implicaticn that the expression
"Jar Criminals® was confined to this particular class, If it was not
clear before the Treaty of Versailles Ly Article 227 made it plain.

It reads as follows:

"The Allied and Associated Powers pudlicly arraign
William II of Hohenzollern, formerly Geraan Zaperor, for
a supreme orffence against international morality and the
sanctity of treaties.

4 specisl tribunal will be constituted vo try thae
accused, thereby assuring him the guarantees essential
to the right of defence. It will be composed of five
julges, one appointed by each of the folloring Powers:
namely, vhe United States of America, Great Sritain, Fraice,
Italy and Japan.

In its Jecision thae bridbunal will be zuided Wy the
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highest motives of international policy, with a view to
vindicating the solemm obligations of imternational
unleriaxings and the validity of international morality.
It will be its @uiy to fix the punishment vhieh 1T coansider
shoull be imposed.

The Allied enl Associated Powers will address a request
to the Govermmen? of the Netherlanis for %the surrender o
them of the ex-Imperor in order that he may e put on trials,

f-la
!
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This treaty was sizned by twenty eizht States including Japan as one
of the principal vicltorious Powers in the first orld ''ar, no: one of

the defeated, Italy another, Germany onc of the nations then and now
defeated and the following Powers then and now victorious and mentioned
in this Indietment:- The United States of America (representing then
also the Cbamonwealth of the Philippines nou separately represented),
the Dritish Empire (including the Commonwealth of Australia, Canada,
New Zealand and India now senarately represented), France and China;
also Poriugal and Siam refervel to in this Indictment,and a number of
other nations then and nov among the victorious Allies, but not
represented here. It was ratified by tventy four of the above-
mentioned tuenty eight States, ineluding Japan. It was not ratified
by the United States of America oving to the change of viev which
developed there with regard to the Covenant of the Leagie of Nations which
formed Part I of the Treaty.

The trial of the Iziser never took place oving to the fact that
he had taken refuge in the lietherlands and there was no Treaty available
for his extradition from that country on the charges named.

The passage from Stowell vhich I have already cited, continues
as follovs:-

*The victorious allies, acting for international society,
hai -a right to try the Iaiser, if so minded, for his personal
responsibility in the ewentc of Aunzust, 1914, but they would
have had no rizht %o appoint a court of politicians and to
refuse hinm %he produciion of such Jlocuments from their ovm
archives as he might recuire for his defense.

In the present state of public opinion it is probvably

as well that no attempt vas male to carry out the provisions

of the treaty in rcgard to the itrial of the Ilaiser, but it is

neecssary %o preserve the principle of personal responsibility

in order to protect sociecity and fo punish offenses which

cannot be definec¢ in advance',
In this case the guection which caused some controversy in the case
of the Xaiser as to the propriety of trying the head of a State does
not arise. The Defendaents vhom e are bringing to trial are those
vho, as ue expect to prove, exereised in Japan the effective porer to
coxxyit the eriaes against peace which we are charging. Tho principle
was clearly laid down. The precedent was established and aclmoiledged
by so .1any nations including Japan.

Zven then, hovever, it was not in principle new. As the ibtion
itself a’mits,the right of a belligerent to itry and punish offenlers
goinst the lavs and eustoms of war ha® long been universally
recosnises, In recality it is based simply upon a breach of intern-
abional law partly cnshrined in treaties. Thae prineiple is exactly
The scme vhen applied 4o other breaches of international law and
treatics such as those covered Ly Article 5 (a) of the Charter and
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by +the Couats in Group One of this Indictment. The only reason why
the principle had not before 1919 been applied to breaches of
international law other than the laws and custons of var , is that no
clear case of such breaches had arisen and thore were at that time
very fov general treatios of the type the btroahh of which we ndw allege

To take as a particular example,the opening of hostilities
vithout a declaratvion of war or ultimatum. This was dealt vith by
Treaty for the first time in the Third Hague Convention of 1907.
Stowell at page 452 summerises the position as follows:-

"Jarning of Intention. International security and respect
for good faith require that the supposedly friendly and mutually
trustful relations of peace should not ve interrupted vithout a
warning suffieient to constitute due notice., This it vould
appear has ever been the rule among all peoples. fThe fundamental
purpose of the rule is to prevent treachery and the fear of it
vhich ould render neaece of so precarious a nature as to be almost
worse than ar. Among primitive peoples generally and among
Juropean nations until more recent times, recourss to var vas
always preceded by a formal notice or declaration, 3Sut in more
recent wars there have boen instances in which reccourse to
hostilitics occurred - ithout a formal and prior declaration.

It was for lack of such express notice that accusations were
hurled at Japan in 1904 of having treacherously bezun her atiack
on the Russian flect. The merits of that pariticular coniroversy
have been discussed by jurists 'ith ecrimony and ability, Japan
hersclf recognised the desirability of avoiding the likelihood of
any similar controversy in the future, and she therefore concurred
in the acoption of the Hague Convention (III) of Cctober 13, 1907,
Relative to the Opening of Hostilities, vhich in the preamble
svating its purpose declares that the signatory states: Considere
ing that it is important, in order to ensure thc maintenance of
pacific relations, that hostilities shoulld not commence :rithout
previous varning;

"That it is equally important that the existence of a svate
of wax should be notified -rithout delay to neutral Povers;

"Being desirous of concluding a Convention to this effect,
have appointed the Ffolloving as their plenipotentiarieS:y.s..?

And in fulfilmeat of this stateoment of purpose the Convention
contains the follouing article

"Artiele I. The coatracting povers recognise shat hostilities
betugen thenselvas must not commence without provious and
explicit warningy in the form either of a declaration of war,
giving reasons, or of en uliimat n with con?itional
declaration of war"

ER)

The nmost important of the other Treaties, breaches of which are alleged
in Groups Cne ani Two of the Inlictment, arec Treatics vhich were
enterel in%o in or afier 1907; many of them were contered into after
1919.
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The Prosecution submits therefore, thait Article 227 of the Treaty
of Tersailles was merely ziving effect to a principle alrecady weoll
established albhouch in relavion to a new subject matter and that the

'
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same prineinle “hich was applisd then by Japan, amongst other povers,
to the responsibility of the highest iniividuals for breaches of
treatics then in forece, is equally applicable To breaches of treaties
vhichh hove come into foree sinee that dato.

The absuriisy of the Defendants! contention is well illustrabted when one
notices vhat it is extenled to cover an objection o the trial of
Crimes against Humanitygand of charges of Imrder of ecombatants and
non~combatants at the comneneenent of var and during its exectitions
Hague Convention 1V of 1907 deals not only uwith Crimes comitied
against Prisoners of "lar, butl wilth Orimes comaitted in the course of
hostilitics and also :ith Crimes calll“" d against the ciwvilian
population in occupicd terriveories. 'Tith vepaxd

el bo, The ﬂa:r'ou of
ﬁurCor in the initiation of hostilities, tnlc is probavl;r nos the
occasion on ‘thich to ¢ oborats tne argument vhich will be submivied to
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that the Crinme of

wan being vithout legal

the Cours on

Jurderx

Justification. her Jegal J“";1f4cat; . ¢ gueh kxdling
“hich misht exist, is lawful belligerency, that is to say, the »igab

of a soldier to kill his cncyy in the course of a laful war, in‘'a
nmanner and under cireumsiances not forbiillen by the laws of

'® shall conton ,dvn the evidenee hae boen given that in the
chargdd, no such justification existed; in some cases heecuse
o ’
hogtilities vcre comaenced " ithout warning, in some cases because vhey
3
ore 1n breach of otvher treatiocs forvdidling a_mr“"“ion, in other
cases bacausc Shoy vore contra i ]

e8 » aywy - to the lans and eusbtoms of vox vhieh
inelude unlawful conduct tovards both combatants an’ non-coabatants.

is no Count in the Indictment charging the usc of opium
nareoties as a Tlar Crimo 18 itsclf; it is only alles2?2 as
means by vVhieh unlanfal ars

o 105‘01. cn these Counts,
£ lav aad facty but to sugse
to entortalq charges of mrder, a jurisdiction

l 1nl* onforied upon it By the Charier, is in our subrission, The
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their provisions, DNothing could be cleoarer than that There was no
intention to depart from the pre-existing praciice of punishing
violations vhen they amounted to mar crimes.

The customary lav prior to the first of these conventions is
set out in Lieber's General Order 100 of 24 April 1853, par. L - vAll
wanton violecnce comitted against persons in the invaded country, all
destruction of property not comranded by the authorised officer, all
robbery, all pillage or sacking.... all rape, wounding, maiming, or
killing of such inhabitants, arc prohibited under the penaliy of death,
or such other severe punishment as may scem adequate for the gravity of
the offencel,

The practice of punishment has continued dotm to the preseat
tine. Thousands of such cases have bdeen triel by milifary tribunals
gince the start of the practice of stating the substantive lav of nar
in international conventions. In aldition to the thousands of military
trials, the Leipzig trials are familiar cxamples of trial and punishment
for wer crimes comaitted in violation of the Hospital Ship Coavention
of 1907 and the Hague Regulations, neither of vhich expressly provided
penal sanciions for violations of their terms,

In ex parte Wirin (291.U.3.) Chicef Justice Stone accepts as
established law that military courts have pover to inflict punishments
on individuals and that they have jurisdiction to give effect o
offenccs spocifiod in the Hague Comvention anl similar offenecs so as
to give full scope to the governing purposes.

It follows that the lack of any statement in the treaties, on
vhich ve are relying en’ vhieh are set out in Appendix 3, as Lo the
lezal consecucnces +to an individuwal responsible for their breach, is
therefore of no significance. In our subimission the conseguences of
a brecach of such treaties are cxactly the same as is shown by the
establishel rule in the case of those “hieh cdeal ith Convenvional 'ar
Crimes. Thosec who break treaties, or the International ILaws which
they amplify, are all ecually Jar Criminals and punishable according
to the gravity of their offcunce.

"The Charter lays dovn that prineciple by ~hich this Tribunal is
bound, a»l in Aoing so follows well-lmom Ianternational Law,




Point II in the lotion falls into two parts. Tho first is an
assertion that {the purposc of the Pobsdam NDeclaration and of the
Instrumcent of Surrcnder was to terminaté the statc of war then oxist-
ing beticen Japan and the Alliod Powers,; and gocs on to submit that
Crimos allcged to have becon comaittod in Count 2 against China, and in
Counts 25, 26, 35; 36, 51 and 52 against the Union of Sovict Socialist
Republics, arc not ibhi1 the jurisdiction of this Court because thoy
occurred at various dabtos in tho paSu, \

(,\
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There erc two fallacios in this contontion. ' The first is that
the Instrumen’t of Surrconder tormzimated a war, It did not, it torminat-
od hostilitics; a stote of wox continues in the form of military
eccupation and will be terminated at some futurc date. The scecond
fallaey is that the Instmumont of Surzonlcr dealt ondy uith mattors
arising out of hostilitiocs somacneing at any perdicular datocs As far
as China is coneorncd this is . clear “hen one looks at paragraph 8 of
tho Potsdam Declaration; vhieh incoxporatcs the Cairo Deelarciion.

The latvter malkes it clear that berritories, ineluling thoso roforred
to in Count 2, which Jopen haé stolcn from the Chincses should be
restored to the Republic of China regardless of the dato of the thefd,
or at all ovends going back o 151k, It also deals :ith the freedom
of Xorca. ‘“Thcthor tho war of Japan against China should be rcgarded
as eontinuous froa the 13th Sdptomber, 1931 onvards or as having a
fresh start on 7th July, 1937, is onc “/hieh the Tribunal may find it
neecssary to dcetormine on the facts. The indictment provides distinet
Counts (d an? 3, and 13 and 19, and 27 and 284) caabling bthe Tridunal
to givo effoct to cither wicy vhich it may tclko on this ouostion.

In our submission oven if the Tribunal should take the viev (eontrary
to the submission. that we shall male), ®that thosc are o be rogarded
as scparatc vars, thore is nothing in tho Charter, the toims of

A

“ur;o nder or thc Potsdam Deelaration Yo provent the Tribunal from
ercising jurisiicltion with xc a"” to Crimcs comitted by any of tho
Dolvn\on S in conncection with oithir of thoms

1

The same remarks auwlj ivh egucl foree to the Crimes against

he Union of Sowict Socialist Ropublies alloged in the Counts above
mentioned, s. far as thoy aic basod upon the scao eontention with
regard to time. + appears, howover, that the objection to thoso Counts
is also bascd upon a furthor contontion that the matiors in cucstion
have been settled by ecrtain alleged agrocmeonds ~hieh are not before
the Court, and must, togethor with tho atiendant eircumsiances be 3
subjoet of cvidenec,  This is a mattor vwhieh the Dofendants ean bring
for.ard vhon thoy presont their caso.
I? Phc Tribunal thinks it bottor %o posiponc giving any doecicion
or of the conteniions roised ia Point IT until thoy have hoard
ionec, the Prosceution ould raisc no objuetion to this coursce.
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Point IIT begins by reiterating ecortain arguments with regard
to the meaning and purposc of the Potsdam Doclaration and the
Instrument of Surrcndcr, vhich have alrcady been dealt wvith. It goes
on to put foruard the proposition that Crimes cannot be charged as
being comitiod against any couniry vhich was not at var with Japan
on July 26th 19L5, or t:as not onc of the Allied Pouvers mentioned in
thosc docuncnts, aad sccks o apply that contontion to Counts I, 15,
2L and 34 so far as thoy rclete to Thailand (Siam). The argumcnt, if
vell-founded, oulld be cqually cpplicable to the inclusion of that
country in Count 5 and to the ineclusion of the Ropublic of Poritugal
in Counts L4 cnd 5 and in Counts 53, 54 and 55. In our submission,
houewvor, thore is no substanee in it at all., Thorc is no limitation
in paragraph 10 of the Potsdam Deelaration as to the countrics against
vhom Tar Crimcs may have been comitied., Thore mey be such limitation
with regard to Prisoncrs for the obvious roason thalt there could not
bc nrisoncrs of uar cxecpt thosc who werc nationals of countrics at
var, Again the mention of Iorsa in-the Cairo Declaration helps to make
this cloam. : !

"Te ask thoreforc, that the lMotion be disnisscd., “To have notv putl
before the Tribunal at this stage our full argpwacnt on Tthe quostions
of Intornational Iev which i%v recises. But it is our carncst hope that
vhen the Tribunal comes %o deliver its final judgmeont. aftor hoaringfull
argunent, it will coavain an authoritative pronounccment on these
mesters.




