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Thursday, 27 February 1947

INTERNATIONAL MILITARY TRIBUNAL
FOR THE FAR EAST
Court House of the Tribunal
War Ministry Building
Tokyo, Japan

The Tribunal met, pursuant to adjournment,

at 0930.

Appearances:

For the Tribunal, same as before with the
exception of: HONORAELE JUSTICE E. NORTHCROFT,
Member from New Zealand, not sitting.

For the Prosecution Section, same as before.

For the Defense Section, same as before,

The Accused:

All present except OKAWA, Shumei, who is

represented by his counsel.

(Englisk to Japanese and Japanese
to English interpretation wes mede by the
Language Section, IMTFE,)
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MalOhbaL OF Tha COULTs The International
Military Tribunal for the Far East is now in session.

THE PRESIDENT: Captain Lazarus.

MR. LAZARUS: We next offer in ecvidencs defense
document 50, being a note annexed to prosecution Ex=-
hibit 31.

THE PRESIDENT: Mr, Comyns Carr.

Mi. COMYNS CAKR: Your Honor, in our sub-
mission this document is inadmissible not only for
the reason mentioned on many occasions that it has
nothing to do with any question before this Tribunal,
which applies with peculiar force in this case, but
also because the only purpose of it is to be needless-
ly offensive to one of the prosecuting nations. Your
Honor doubtlessly appreciates the point,.

MR+ LAZARUS: Mr, President, Ilr. Comyns Carr

as been unduly vicious in ascribing motives like that
to the defense against any one member of the prosecu-
tion staff or any nation, and we resent it very highly.
I personally never lose sight of the fact that you all
represent Allias with whom I fought, but still I am
going to do my duty here as an attorney, and every

bit of evidence that is good for our side we will

introduce.

THE PRESIDENT: How is it relevant and materialf

|
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What probative value has it? That is the only point.

MR. LAZARUS: It is part, Mr. President, of
one of the prosecution exhibits which they omitted
for reasons best known to themselves, and which we
think is material, and we certainly will connect it
later, Mr. President.

GEKERAL VASILIEV: May I say a few words
about the document, sir?

THE PRESIDENT: We cannot hear two counsel
on the one side on the same point. The document is
admitted. We have some doubt about it, but, as we
seid yesterday, we are reserving these cquestions of
relevancye.

Mk. LAZARUS: Yes, sir.

"Annexed Note. Dated at Peking, January 20,
1925:"

CLERK OF THE COURT: Defense document No. 50
will receive exhibit No. 2311,

(Whereupon, the document above re-
ferred to was marked defense exhibit No. 2311,
and was received in evidence.)

Mk. LAZAKUS: I am sorry. I will start again,
Mr. President.

"Annexed Note., Dated at Peking, January 20,

& o
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"In proceeding this dev to the signature of
the Convention embodying Basic Rules of the Kelations
between the Union of Soviet Socialist Republics and
Japan, the undersigned Plenipotentiary of the Union
of Soviet Socialist Republics has the honour to tencer
hereby to the Government of Japan an expression of
sincere regrets for the Nikolaievsk incident of 1920."

We next offer in evidence defense document
48, being the Protocol of Signature in connection with
prosecution exhibit 31.

THE PRESIDEKT: Admittec cn the usual terms.

CLERK OF THE COURT: Defense document No. 48
will receive exhibit No. 2312,

(Whereuocon, the document above re-
ferred to was marked defense exhibit No. 2312,
and was received in evidence.)

Mh. LAZARUS: I shall read only the next to
the last paragraph on page 1l.

"The Two Plenipotentiaries further agreed
that there should be opposed to the present Protocol
the Memorandum, handed by the Japanese Plenipotentiary
to the Plenipotentiary of the Union of Soviet Socialist
Republics on August 29th, 1924, and embodying 2 state-
ment on the conditions of oil and coel fields worked

by the Japanese in Northern Saghalien,"
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We next offer in evidence defense document
145, being the Fishery Convention betweecn Japan and
the U.S.S.R. dated 23 January 1928, concluded in con-
formity with the provisions of prosecution exhibit 31l.

I shall not read any of the paragraphs nows

GENERAL VASILIEV: May I ask for what purposc
this document is being presented?

THE PRESIDENT: That is a fair question,

MKk. LAZAKUS: As I exploined on the first day,
Mr, President, this is one of a scries of documents
which we will introduce to bring the Tribunal entirely
up to date on a situation existing between Japan znd
Russia at the time of the alleged aggrcssive wer at
Nemanhan and Khackhin-Gol in 1938 and 1939, and zlso
Russiat's violation of her neutrality pact by declaring
war on Japan on 8 August 1945,

As I stated, Mr, Precsident, I will not read
any paragraphs now., Such paragraphs as are pertinent
mey be read later. We will show later that this
particular treaty wes the source of perpctual and
perennial disputes betwe .n thc two parties over its
provisions.

GENERAL VASILIEV: If the Court please, I
believe thet the document is quite irrelevent to any

issue involved in this cese. The accuscd were not
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charged Witﬁ the violation of the Fishery Convention,
and therefore it means that they should not try to
justify themselves., This document is an attempt to
accuse the U.S.S.Rs and to tresct the U.S.S.R. as if
the U.S.5.R. were an accused 2t this trial, end to
accuse the U.S.S.R. of violation of this convention.
It is inadmissible as your Honor repestedly stated
in this Court.

I must call to the attention of the Tribunal
that if this document is admitted we will have to
conduct special investigation on the subject znd
present to the Court ¢ grect number of documents in
order to elucidate this problem correctly. And I
repeat that this document is irrelevant to any issue
involved in this case.

THE PRESIDELT: It may prove to be irrelevant.
We said yesterday that if any document turned out te
be irrelevant we would rcject it. e

MKk. LAL&RUS: We next offer for identification
only the publication of the United States Government
Printing Office-="

CLERK OF THE COURT: Defense document 145
will receive exhibit No. 2313.

(Whereupon, the document above re-

ferred to was maerked defense exhibit No, 2313,

and was received in evidence.)
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IR, LAZARUS: We next offer for identification
only the publication of the United States Government
Printing Office entitled "Treaty for the Renunciation
of War," and we offer in evidence excerpts therefrom,
defense document 194, being notes exchanged between
several of the powers who were parties to the ¥ellogg-|
Briand Pact, prosecution exhibit 32.

THYE PRESIDENT: Admitted on the usual terms.

CLERK OF THE COURT: Defense cocument No. 154
will receive exhibit No. 2314 for identification only;
and the excerpt therefrom, bearing the same document |
number, will receive exhibit No., 2314-A,

Correction in the record, please. That is
cefense document 154 -- defense cocument 194,

(Whereuvon, defense cocument No. 194
was marked defense exhibit No. 2314 for iden-
tification; and the excerpt therefrom was
marked defense exhibit No. 2314-A and re-
ceived in evidence.)

MR. LAZARUS: (Reading) "Note of the Govern-
ment of the United States to the Governments of Great
Britain, Germany, Italy, and Japan. Lelivered at the
Respective Foreign Offices April 13, 1928.

"As Your Excellency is aware, there has

recently been exchanged between the Governments of ,
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France and the United States a series of notes dealing
with the question of a possible international renun-
ciation of war. The wiews of the two Governments have

been clearly set forth in the correspondence between

them.,

"The Government of the United States, as
stated in its note of February 27, 1928, desires to
see the institution of war abolished and stands ready
to conclude with the French, British, German, Italian
ané Japanese Governments a single multilateral treaty
open to subsequent adherence by any and all other
f-overnments binding the narties thereto not to resort
to war with one another.

"The Government of the French Republic, while

no less eager to nromote tne cause of world peace and

|
|

to cooperate with other nations in any practical ;
movement towards that end, has pointed out certain con—i
siderations which in its oninion must be borne in mind
by those Powers which are members of the League of
-Nations, parties to the Treaties of Locarno, or parties
to other treaties guaranteeing neutrality. My Govern-
ment has not conceded that such considerations necessi-
tate any mocification of its proposal for a multi-
lateral treaty, and is of the opinion that every nation

in the world can, with a proper regarc¢ for its own
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interests, as well as for the interests of the entire
family of nations, join in such a treaty. It believes,
moreover, that the execution by France, Great Britain,
Germany, Italy, Japan and the United States of a treaty !
solemnly renouncing war in favor of the pacific settle-
ment of international controversies would have tre-
mendous moral effect and ultimately lead to the
adherence of all the other governments of the world.
"Tne discussions which have taken place ‘
between France and the United States have thﬁs reached
a point where it seems essential, if ultimate success

is to be attained, that the British, German, Italian

and Japanesce Governments should each have an oppor-

tunity formally to decicée to what extent, if any, its
existing commitments constitute a bar to its partici- f
pation with the United States in an unqualified

renuinciatien of war,

"In these circumstances the Government of the
United States, having reached complete agreement with
the Government of the French Republic as to this

procedure, has instructed me formally to transmit here-

of M. Briand's original proposal of last June, together

with copies of the notes subsequently exchanged

between France and the United States on the subject of
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a multilateral treaty for the renunciation of war;

"I have also been instructed by my Government
to transmit herewith for consideration a preliminary
draft of a treaty representing in a general way the
form of treaty which the Government of the United
States is prepared to sign witih the French, British,
German, Italian and Japanese Governments and any other
Governments similarlv disposed. It will be observed
that the language of Articles I and II of this draft
treaty 1s practically identical with that of the
corresponding articles in the treaty which M, Briand
provosed to the mited States.

"The Government of the United States would
be pleased to be informed as promptly as may be con=
venient whether Your Excellency's Government is in a
position to give favorable consideration to the con-
clusion of a treaty such as that transmitted herewith,
and if not, what specific modifications in the text

thereof woulc make it acceptable,

np, 43
"The British Secretary of State for Foreign
Affairs (Chamberlain) to the American Ambassador
(Houghton).
"(London), May 19, 1928,
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"Your Excellency: Your note of the 13th
April, containing the text of a draft treaty for the

renunciation of war, together with copies of the cor-

rcspondence between the United States and French Govern-

ments on the subject of this treaty, has been
receiving sympathetic consideration at the hands of
His Majesty's Government in Great Britain. A note
has also been received from the French Government,
containing certain suggestions for discussion in
connexion with the proposed treaty, and the Gesrman
Government were good cnough to send me a copy of the
reply which has besn made by them to the proposals of
the United States Governmont.
"P., 44

"4, After studying the wording of article I
of the United States draft, His Majesty's Government
éo not think that its terms exclude action which a

State- may be forced to take in self-defence.

Mr. Kellogg has made it clear in the speech to which I

have referrea above that he regards the right of self-

aefence as inalienable, and His Majesty's Government

arc disposed to think that on this quastion no addition

to the text is necessary.

RS
"10., The language of article I, as to the

|
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renunciation of war as an instrument of nstional noliey,
renders it desirable that I should remind your
Excellency that ther: are certain regions of the world

the welfare and integrity of which constitute a speeial

10

11

e

15

14 |

an¢ vital interest for our peace cond safety. His

Maiesty's Government have been at pains to make it

clear in the past that interference with these regions

cannot be suffered, Their protection against attack

is to the British Empirec a measure of self-defence.

It must be clearly understood that His Majestv's

Government in Great Britain accept the new treaty

upon the distinct understanding that it does not pre-

juaice their freedom of action in this respect, The

Government of the United States have comparable

interests any aisregard of which by a foreign Power

they have declared that they would regard as an un-

friendly act. His Majesty's Government believe,

therafore, that in defining their position they are

expressing the intention and meaning of the United

States Government,

"Austen Chamberlain.

"P. 51
"Tokyo, May 26, 1928,

"Monsicur 1'Ambassadeur:

I have the honour
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to acknowledge the receipt of Your Excellency's
Ncte No. 336 of April 13th last, transmitting to me,
under instructions from the Government of the United
States, the voreliminary draft of a proposed multilateral
treaty representing in a general way a form of treaty
which the Government of the United States is prepared
to sign with/the French, British, German, Italian
and JapanesevGovernments and any other Governments
similariy disposed, with the objeet of securing the
rcnunciation of war. At the same time Your Excellency
enclosed a copy of the correspondence recently exchanged
between the Governments of the United States and the
French Republic commencing with a propcsal put forward
by M. Briand in June, 19273 and vou intimated that the
Government of the United States desired to be informed
whethar the Japare se Government were in a position to
give favourable consideration to the conclusion of
such a treaty as that of which you enclosed a draft --
and if not, what specific modifications in the text
would make it acceptable,

"I beg to inform Your Excellency that the
Government of Japan sympathize warmly with the high
and beneficent aims of the proposal now made by the ]
United Statecs, which they take to imply the entire

abolition of the institution of war, and that they will |

|
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be glad to render fﬂeir most cordial cooperation
towards the attainment of that cnd.

"The proposal of the United States is under-
stood to contain nothing that would refusc to indcpen-
dent states the right of self-dcfence, and nothing
which is incompatible with the obligations of agree-
ments guaranteceing the publiec peace, suech as are em-
bodicd in the Covenant of the League of Nations and
tii5 Treaties of Locarno. Accordingly the Imperial
Government firmly believe that unanimous agrecment
on 2 mutually acceptable text for such a treaty as is
contemplated is well capable of rcalization by dis-
cussion batwecn the six Powers referred to, and they
would be happy to collaborate with cordial good will
in the discussions with the purposc of seccuring what
they are persuadced is the common desirec of all the
pcoples of the world -~ namely, the cessation of wars
and the deflnite establisi.ment among the nations of an
ara of permanent and universal pecacc.

ol
"The Britlish Secratary of State for Foreign

Affairs (Chamberlain) to tho American Charge (Athorton).

"(Lonéon), July 18, 1928,
||P. 73

"As regards the passzge in my note of the
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19th May relating to certain rcgions of which the
welfarc and integrity constitute a special and vital
interest for our peaecs and safety, I nesd only repeat
that His Maj@éty's Government in Great Britain accept
the new treaty upon the understanding that it does
not prejudice their freedom of action in this respect.

"T am entircly in accoré with the vicws
expressed by Mr. Kellogg in his speech of the 28th
April that the proposed treaty does not restriet or
impair in any way the right of self-defence, as also
with his opinion that each State =lone is competent
to decide when ecircumstanccs necessitate recoursc to
war for thst purposs.

"In the light of thc foregoing explanations,
His Majesty's Government in Great Britain are glad
to join with the United States and with all other
Governments similarly disposed in signing a definitive
treaty for the renunciation of wer in the form trans-
miticd in your note of the 23rd June."

I will skip the rest of that.
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On the last page, "Address by li. Aristide
Briand, French Minister for Foreign Affairs.

"Page 311.

"Gentlemen: I am fully conscious that
silence would best befit such a solemn occasion.
"hat I should like, without eny further words,
would be to let each of you simply rise to affix his
signature, in the name of his own country, to the
greatest collective act born of peace. Z2Eut I should
be falling in my duty to my country if I dié not
tell you how deeply it feels the honor of welcoming
the first cignatories of the General Pact for the
REenunciation of Yar,

"It may be objected thot this pact is not
vracticable; that it lacks sanctions. DIut does true
nracticability consist in excluding from the realm
of facts the moral forces, amongst which is that of
public opinion? In fact, the state which would risk
incurring thé reprobotion of all its associates in
the pact would run the positive risk of seeing a kind
of general solidarity, gradually and spontaneously
dirccted agzinst 1t, with the redoubtable conse-
quences which it would soon feel. XAnd where is'the
country, signatory to the pact, which its leaders

would assume the responsibility of exposing to such
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a danger? The modern law of interdependence be-
tween nations makes it incumbant upon every statesman
to take for himself these memorable words of Presi-
dent Coolidge: '4n act of war, in any part of tte
world, is an act that injures the interests of my
country.*"

This concludes that group, and we will
turn now to the group where we left off yester-
day, starting with document No. 104 numerically,
document No., 154,

We next offer for identification only the
bnok entitled "Reports to the Hague Conference of
1899 and 1907," edited by James Brown Scott and put

out by the Carnegie Endowment for International

Peace, being the official explanatory and inter-

pretative commentary accompanying the draft conven-
tions and declarations submitted to the Conference
by several commissions charged with preparing them, -
We offer in evidence defense document 154,
being an excerpt therefrom from pages 502 to 508
inclusive, containing a report to the Conference
from the Second Commission on opening of hostilities
in connection with the Hague Convention III of 1907.
This report deéals with Articles 1 and 2 of the said

Convention.

IR e e



10

I §

12

13

14

i

16

17

18

19

20

21

22

23

24

25

17,372

. THE PRESIDENT: ZAdmitted on Ghe usunl
terns.

CLERK OF THE COURT: Defense document lio.
154 will receive exhibit No. 2315 for identifica-
tion only, and the excerpt therefrom, bearing the
same document nurber, wil' reccive exhibit No.2315-A.

(Thereuvon, document No. 154 was
marked defense exhibit No. 2315 for identifica-
, tion, end the excerpt therefrom was marked
defense exhibit 2315-A and received in
evidence.)

MR. LAZARUS: I shall read only certain
portions of this article, Mr. President, the first
three naragraphs on page 1 to stort,

(Recding): "It was the duty of the Second
Commission to study this part of the vprogramme; the
present report, however, decls only with 'the
opening of hostilities.!'™

IMR. COMYNS CARR: If this docurent is to
be adnitted at all, your Honor, I would ask that
the aetual first paragreph as printed be recd, be-
ginning with “"The Russion prograrre" --

MR. LAZARUS: I shell read that then,

"The Russian prograomme contains the

following tonic:
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"AGditions to be made to the provisions
of the Convention of 1899 relative to the laws and
customs of war on land -- besides others, those
concerning: the ovening of hostilities and the
rights of neutreals on land.

"It was the duty of the Second Cormission
to study this part of the programme; the present
report, however, deals only with 'the opening of
hostilities.®

"The question whether there is an obliga-
tion uvpon a Government intending to make war to
give notice to its adversary before bezinning”
hostilities has been discussed for ycars and has
given rise not only to lengthy theoretical expo-
sitions but also to frequent recriminations between
belligerents., It would be @ vain task, from the
point of view that we nmust take here, to review
the practice in the warious wars since the peginning
of the last century in an effort to determine
whether there is, according to positive international
law, any rule on this subject. We have only to ask
ourselves whether it is advisable to lay one down,
and if so, In what terms.

"As to the first point, there can be no

doubt. It is clearly desireble that the uncertainty




10
11
iz

13

15

16

17

18

20
21

22

23

24

seen in various quarters should cease. Everybody
is in favour of an affirmative answer to the first
question placed before us by the president of the
second subcommission, his Excellency Mr. Asser, in
his questionnaire."

The questionnaire, inecidentally, is on the
last two pages, and I shall not read it,

"The subcommission has had before it a
proposition of the French delegation, and an
amendment thereto offered by the Netherland dele-
getion. The proposition and its amendment were
alike in requiring a warning to be given before’
onening hostilities and also a notification to
neutrals, The difference between them lay in the
interval between the warning and hostilities, which
the Netherland delegation proposed to fix definitely,
Some specilal questions have also been raised regard-
ing the notificeation to meutrals. We shall give you
an explanatory statement on these several points.

"The French proposition was worded as
follows:

"ARTICLE 1" --

THE MONITCR: The document was not properly
marked, Mr. Lazarus; so will you kindly wait for a

nminute?
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MR. LAZARUS: Yes.

(Beoding) "ARTICLE 1.

"The contracting Powers recognize that
hostilities becween themselves must not commence
without 2 nrevious 2nd explicit warning, in thc
form either of & reazoned declaration of war or
of an ultimatum with conditional declaration of
war.,

"ARTICLE 2,

"The existence of a state of war must be
notified to the neutral Powers without delay.

"The main provision of this proposal,
which was #:gpired by a2 resolution passed by the
Institute of International Law at its meeting at
Ghent in Septimber, 1906, is ecsily justified.

Two distinet cases are nrovided for. Yhen a dispute
occurs be®wcun too States, it will ordinarily lead
to diplomatic negotiations more or less lengthy, in
which each narty attempts to have its nretensﬁﬁns
recognized, or at least to secure partial satis-
faction. If 2n agreement is not reached, one of

the Powers may set forth in an ultimatum the con-
ditions which it requires and from which it declares
it will not recede. At tue sane time it fixes an

interval within which a reply may be nade and
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declares that, in the absence of a satisfactory
ahswer, it will have recourse to armed force. In
this case therz is no surprise 2nd no equivocation.,
The Power to which such an ultimatum is addressed
can come to a decision with a full knowledge of
the eircumstancesy it may give satisfaction to its
adversary or it may fight,

"Again, a dispute may arise suddenly, and
o Power may desire to have recourse to arms without
cntering upon or prolonging diplomatic negotiations
thet 1t considers uscless, It ought in that case
to give a direct warning of its intention to its
adversary, :nd this warning ought to be explicit.

"hen en intention to have recourse to
armed forec is stoted conditionally in an ultimatum,
a reason is expressed, since war is to be the con-
sequence of 2 refusal to give the satisfaction
demanded, This is, however, not necessarily the
case when the intention tn make war is made mani-
fest direectly anéd without a »revious ultimatum, The
proposal sct out above requires that recsons be
assigned in this case also. A government ought
not to employ so extreme a reasure as a resort to
arns without giving recsons, Every one, both in

the countries about to become belligerents, and
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1 also in neutral countries, should know what the

war is about in order to form a judgment on the

[3N]

3 conduct of the two adversaries. Of course this
4 does not mean thot we are to cherish the illusion
5 that the real reasons for a war will always be

6 given; but the difficulty of definitely stating
7 reasons, and the necessity of advancing reasons
8 not well substantiated or out of proportion to the

9 gravity of wnr 1ltself, will naturally arrest the

10 attention of neutral Powers and enlighten publiec

11 opinion.

32 "The warning should be previous in the |

= sense of preceding hostilities. Shall a given

L length of time elapse between the receipt of the

= warning and the beginning of hostilities? The

e French proposition specifies no interval, which

% implies that hostilities may begin as soon as the

. warning has reached the adversary. The time limi-

= tation before war is begun is thus less determina;

o ble than in the case of an ultimatum. In the

- opinion of the French delegation the necessities !

22 of modern warfare do not allow of a requirement %

22 that the party desiring to take the aggressive &

= should grant further time then what is absolutely t
|

indispensable to let its adversary know thot force

e R
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is to be empis&ed ag;igst‘it;

"The prineciple of the Freneh proposcl
met with no objection and the text was voted
olmost unanimously by the subcommission, after
the delegations of Germany, Great Britzin, Japan,
and Russia had expressly declared themselves in
accord with it,

"The delegation of the Netherlands desired
to supplement the principle as follows:

"The contracting Powers recognize that
hostilities between themselves must not commence
until the lapse of twenty-four hours after an
explielt warning, having the form of a reasoned
declaration of war, or of on ultimatum with con-
ditional declaration of war, has officially come
to the attention of the adversary's government,

"The ¢ifference between this and the
French oroposal lies in requiring a fixed intecrvel
between the receipt of the warning and the opening
of hosttlities. The necd for this delay was
explained by Colonel Michelson, speaking for the
Russian delcgation, in these words:

"The problem of such a delay is intimately

connceted w*th the relotion which exists between

the peace and war estoblishments of every country,
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Consequently 2 result of its adoption would be a
rore or less considerable reduction of expenditures.
The time may not be so far distant after all when
we shell be able to distinguish between the troops
and other prevarations for wor which every country
in its own sovereign judgment deems requisite in
its nolitical situction znd those that it is com-
pelled to meintoin only throuveh the necessity of
being constontly in readiness for fighting., By
estoblishing a certain interval betwecn the rup-
ture of peaceful relations and the beginning of
hostilities, an opportunity wonld be afforded to
such countries as moy desire it to realize certain
econonies during timeé of peacce. It is undeniable
that these economies would be beneficial in every
viey, and could not foil to bring about a great re-
lief fror the burden of peace armies, 2 relief all
thie more acceptable because it would in no way
affeet the right of each nation to fix its own forces and
arnart.nt solely in accordance with its o views ad reeds.
"There is still another advantage to be
derived from the proposed delay. It would leave to
friendly and neutral Powers some precious time which
they could use in making efforts to bring about a

reconciliation, or to persuade the disputants to
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subnit their causes of differcnce to the High Court
of Arbitration here. But, while speaking of this
subject of a delay, we must not lose sight of what
is ot present possible. The idea of any considerable
delay is not yet developed in the consciences of
the people of the naotions. Consequently it would
perhaps not be wise to go too far with out desires,
in order thet we may not get beyond whet is really
possible in practice at the present day. ©So let
us content ourseclves with accepting the delay of
twenty-four hours which has becn proposed by the
delegation of the Netherlands. Let us leave to the
future the work of the future, and mercly express
our hope that in the future the benefits of a still
longer delay will be secured.,

"While the forece of this reasoning is
undeniable, it did not convince the majority of
the subcommnission. It did not apnear consistent
with rilitory exigencies of the nresent day to fix
such an interval; a great adv-nce 1s goined, how-
ever, in.securing the admission of the need of a
previous warning., Let us hopé that in the future
we shall mcke a further advances; but let us not
nroceed too rapidly. It is noteworthy that the

Institute of International Law, in its rcsolution
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referred to above, considered that it ecould not go
so far as to suggest a definite interval, although
in such a matter as this an assenbly of jurists
right be ekpected to be less conservative than an
assenbly of diplomatists and military and naval men,
It limited itsclf to saying: ‘'Hostilities shall
not cormence before the cexpiration of a delay
suffucient to make it certain that the rule of
previous and explicit notiece cannot be considered

as evaded,!
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An obligation to make a declaration of war
include the reasons therefor awakened some scrunles as
being contrary to provisions in some constitutions.
Thus the Cuban delegates made the following statement:
'In view of the fact that paragraph 12 of Article 59
of the constitution of Cuba mentions among the nowers
o” Congress that of declaring war, it is not possible
Tor the delegation to subécribe to any act that does
not reserve to our Congress the right to determine
the form and conditions of such a declaration.!' On
the other hand, General Porter declared that the
french proposal was not inconsistent with the pro-
visions of the American federal constitution, under
which Conzress has the power to declare war. Indeed,
there seems to'be some misunderstanding on this vpoint.
We shovld make a distinction between twe acts that
are often confused because the same expression is
used to describe both: namely., the act of deciding
on war and the act of communicating this decision to
the adversary. Accorcing to the constitutions the
decision belongs to the sovereign or head of the
State, either acting alore or in conjunction with the
representatives of the people; but the notification is
essentially for the executive., Since the notification

closely follows the decision, they are combined under
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the term 'declaration,! and this is especially
the understanding where there is externally only
one sovereign act. Bearing this in mind, it is easily
shown that the French proposition voted by the sub-
commission is not at all inconsistent with constitu-
tional provisions of the kind indicated. The liberty
of a congress to decide on war in whatever way it
chooses is not touched. Can it be supposed that
war will be determined upon lightly, even though the
Tormal resolution may not indicate the reasons, and
is it too much to ask of a Government which, in
execution of such a decision, declares war that it
give its reasons therefor? We do rot think so.
"According to the second article of the
rench pronosal, 'the existence of a state of war
must be notified to the neutral Powers without delay.!
As a matter of Tact, war not only modifies the rela-
tions existing between belligerents, but it also
seriously affects neutral States and their citizens;
it is therefore important that these be given the
earliest possible notice. It is hardly to be supposed
that, with the present rapid spread of news, muck time
will elapse before it is everywhere known that a war
has broken out, or that a State will be able to invoke

its ignorance of the existence of a war in order to
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evade all responsibility. But as it is possible, in
spite of telegraph and cable lines and radiotelegraphy,
that the news might not of itself reach those concerned,
precautions must be taken. Accordingly two amendments
were offered. The first, from the Belgian delegation,
was as follows: !The existence of a state of war must
be notified to the neutral Powers, This notification,
Which‘may be given even by telegraph, shall not take
effect in regard to them until forty-eight hours after
its receipt,' The other, offered by the British
delegation, in an article contained in a proposal
submitted to the Third Commission and referred to this
subcommission, said: 'A neutral State is bound to
take measures to preserve its neutrallty only when
it has received from one of the belligerents a notifi-
cation of the commencement of the war.,'™

And the last paragraph on that page, beginning
with "The view."

"The view which has been adopted is that
it is impracticable to 7ix any delay. The governing
idea is a very simple one. A State can be held to
duties o7 neutrality only when it is aware of the
existence of the war creating such duties. From the
moment when it is informed, no matter by what means

(provided there is no doubt of the fact), it must not
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-that the neutral is or is not responsible. It is a

‘question of fact which can be determined usually

do anything inconsistent with neutrality. Is it at
the same time obliged to prevent acts contrary to
neutrality that might be committed on its territory?
The obligation to ¢o so presupposes the sbility.
That can be required of a neutral Government is that
it take the necessary measures without delay. The
interval —ithin which the measures can be taken will
vary, naturally, according to circumstances, extent
of territory, and facility of communication. The
interval of forty-eight hours, as was mroposed,
might be, in a given case, too long or too short.

There is no need of establishing a legzal presumption

with but little difficulty."
We skip to Annex 1.
"Draft of Regulations Relating to the

Opening of FHostilities. Text submitted to the Confer-

"Article 1"--

As a matter of fact, lMir. President, this part
has been read and I will omit it. Articles 1 and 2
tave been read into the record previously.

We next offer in evidence defense document

471, being the Treaty of Commerce and Navigation
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hetween Japan and the United States dated 21 February
1911, which was denounced by the United States on

P6 July 1939, prosecution exhibit 53. As will be
later shown, the rights secured to Japan and Japanese
nationals upon which her existence so much depended
was wiped out by the abrogation and the subsequent
freezing o Japanese assets in the United States on
25 July 1941, prosecution exhibit 67.

I will read only three articles.

THE PRESIDENT: Admitted on the usual terms.

CLERK 07 THE COURT: Defense document 471
will receive exhibit No. 2316.

(Whereupon, the document above
referred to was marked defense exhibit
No. 2316 and received in evidence.)

MR. LAZARUS: (Reading) "Article 1.

"The subjects or citizens of each of the High
Contracting Parties shall have liberty to enter,
travel and reside in the territories of the other to
carry on trade, wholesale and retail, to own or lease
and occupy houses, manufactories, warchouses and shops,
to employ agents of their choice, to lease land for
residential and commercial purposes, and generally to
do anything incident to or necessary “or trade upon

the same germs as native subjects or citizens, submitting
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themselves to the laws and regulations there
established.

"They shall not be compelled, under any
pretext whatever, to pay any charges or taxes other
or higher than those that are or may be paid by native
subjects or citizens.

"The subjects or citizens of each of the
High Contracting Parties shall receive, in the
territories of the other, the most constant protection
and security for their persons and »ronerty, and shall
enjoy in this respect the same rig.:ts and privileges
as are or may be granted to native subjects or citi-
zens, on thelr submitting themselves to the conditions
imposed upon the native subjects or citizens.

"They shall, however, be exempt in the
territories of the other from compulsory military
service either on land or sea, in the regular
forces, or in the national guard, or in the militiaj
from all contributions imposed in lieu of personal
service, and from all forced loans or military exactions
or contributions.

"Article 4. '

"There shall be between the territories of

the two High Contracting Parties reciprocal freedom

of commerce and navigation. The subjects or citizens

e —— o
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of each of the Contracting Parties, equally with the
subjects or citizens of the most favored nation,
shall have liberty freely to come with their ships
and cargoes to all places, ports and rivers in the
territories of the other which are or may be opened
to foreign commerce, subject always to the laws of
the country to which they thus come.,"

And lastly the Tourteenth article.

"Article 14.

"Except as otherwise expressly provided in
this Treaty, the Eigh Contracting Parfies agree that,
in all that concerns commerce and navigation, any
privilege, favor or immunity which either Contracting
Party has actually granted, or may hereafter grant,
to the subjects or citizens of any other State shall
be extended to the subjects or citizens of the other
Contracting Party gratuitously, if the concession in
favor of that other State shall have been gratuitous,
and, on the same or equivalent conditlons, if the con-
cession shall have been conditional."

We next offer in evidence defense decument
52 containing the exchange of notes of 2 November 1917
regarding China, known as the Lansing-ISHII Agreement
wherein the United States recognized Japan's special

interests in China.
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THE PRESIDENT: Admitted on the usual terms.
CLERK OF THE COURT: Defense document No. 52

will receive exhibit No. 2317.

(Whereupon, the document above
referred to was marked defense exhibit
No. 2317 andvreceiVed in evidence.)

MR. LAZARUS: (Reading)

"From the Secretary of State to Viscount

ISHII.

"Department of State, Washington

"2 November 1917
"Excellency:

"I have the honor to communicate herein my
understanding of the agreement reached by us in our
recent conversations touching the questions of
mutual interest to our Governments relating to the
Republic of China.

~ "In order to silence mischievous reports that
have from time to time been circulated, it is believed
by us that a public announcement once more of the de~-
sires and intentions shared by our two Governments
with regard to China is advisable.

"The Governments of the United States and
Japan recognize that territorial propinquity creates

special relations between countries, and, consequently




10

i1

12

14

15

16

17

18

19

21

22

23
24

e

17,390

the Government o7 the Unlted States rcocognizes that
Japan L~ special interests in China, particularly in
the part to which her possessions are contiguous.

"The territorial sovereignty of China,
nevertheless, rcmains unimpairced and the Government
of the wvaited States has every confidence in the
repcated assurances of the Imperial Japancsc Government
that while geographical position gives Japan such
special interests they have no desirce to disceriminate
against the trade of other nations or to disrcgard
the commercizl rights herctoforc grantcd by China in
treaties with other Powers.

"The Governments of the United States and
Japan deny that they have eny purpose to infringe in
any way the independenge or territorial integrity of
China and they declare furthermore that they always
adhere to the prineciplc of the so-called 'open door!
or cqual opportunity Tor commercec and industry in
China.

"Moreover, they mutually cdeclare that they
arc opposcd to the acquisition by any Government of
any special rights or privileges that would affect
the independence or territorial integrity of China
or that would deny to the subjects or citizens of

any country the full enjoyment of equal opportunity
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in the commerce and industry of China.

"I shall be glad" -- and so forth.

"Prom Viscount ISHII to the Secretary of
State.

"Japancse Embassy, Washington,
"November 2, 1917.

THE PRESIDENT: Is that a similar letter?

MR. LAZARUS: In effeet it confirms the
previous letter, Mr, President. I will omit. it.

We next offer in evidence defense documcnt
152, being exchange of notes dated 14 April 1923 .
between the American Secretary of State and the
Japanesc Ambassador cancecling the aforesaild Lansing-
ISHII Agrecment.

THE PRESIDENT: Admitted on the usval terms,

CLERK OF THE COURT: Defense document No. 152
will receive exhibit No. 2318. ]

(Whereupon, the document above
referred to was marked defense exhibit
Mo. 2318 and received in evidence.)

MR. LAZARUS: I shall read only the second
varagraph, if the Tribunal please.

(Reading) "The discussions between the two

Governments have disclosed an identity of views and,




10

11

12

13

14

15

17

18

19

20

21

22

23

24

2D

7302

in the light of the understandings arrived at by
the Washington Conference on the Limitation of
Armament, the American and Japanese Governments
are agreed to consider the Lansing-ISHII correspondence
of November 2, 1917, as canceled and of no further
effect.”

The letter Trom the Japanese Ambassador
to the Secretary of State confirﬁs the statement on
the first letter. |

We next offer for identification only the
book entitled "Conferences on the Limitation of
Armament," Washington, November 12, 1921 to February 6,
1022, published by the Government Printing Office at
Washington, D,C., and defense document 200-A, an
excer»t from the minutes therefrom is tendered in
evidence for the purnose of showing the interpreta-~
tion of the term "administrative integrity" of China,
contained in the Nine-Power Treaty, which was prosecu-
tion exhibit 28, one of the principal treaties which
the prosecution charges was violated by the accused.

THR PRESIDENT: Mr, Comyns Carr,

MR. COMYNS CARR: Your Honor, with regard
to this group of documents, extracts from the confer-
ence on the limitation of armaments at Washington,

it is our submission that there must be some limit
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ta the extent to which preliminary discussions ean
be taken as interpreted--as aids to interpreting an

agreement finally signed.
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THE PRESIDENT: That is cur British view
and perhaps thc American view, I think it is, but
it is not the universal view., I have had cccasicn
to discover that.

MR. CARR: Yes, I appreciate that our
British, and n»robably alsc American view, cannct
be applied in its full strictness in interpnational
law. For that reason I have not cbjected to two
dccuments ¢f that character already tendered and
read by the defense. But, when you come, as you
de ir this series of documents, tc argumentative
controversy bhetween the pa-ties in the ccurse of
negotiations, and then ycu find that that contro-
versy has been resolved by the signature of an
agreement, it then apnears to follow, in my sub-
mission, that the agreement superscdes the statements
made in the course of argument and that those
statemerts cannot be used to interrret it.

The other cbjection to many of the extracts
from this book which are offered is that they raise
new ccntroversial issues of ancient history, particu-
larlv with regard tc the Twenty-One Demands made
against China by Japan in 1915. And if we are to
go intc thecse, it will wvery largely, and in our

submission unnecessarily, extend the scope of this
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inquiry. Orn both cf those grcunds we ask the
Tribunal to exclude this group of documents.

MR. LAZA ' US: Mr. President, you have
correctly stated that the rule that a document may
not be further explained or elucidated by the
debates or addresses surrounding it is not an
universal rule, In the United States, whether in
State courts or in Federal Ccurts, when it comes
to the question of interpreting even a city ordi-

nznce by the Board of Aldermen or the lowest tyre

of legislative authority, the minutes of the meetings,

the addresses by the proponents and the opponents

of the measure are looked intoc very thoroughly.
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THEVPBESIDENTi I don't think thet applies
in any part of the British Empire. HKowever, this
discussion is useless.

| UK. LAZARUS: We have another basis for the
support of the admission of this, kir. President.

THE PRESIDENIT: You see, this is the diffi-
culty: Let in any part of these negotiations and
then yeu let in the lot of fhema extending over
years sometimes. UWhere do you end? iowever, to
shorten the matter, we have decided to sdmit this
with the usual reservations.

L., LAZARUS: Yes, sir.

ik, COMYNS CARR: Your Honor, might I
just correct: According to informetion supplied to
me by United States colleagues, what my friend has
just szid about the United States practice, in order
thet there may be no misunderstanding about it, I
am informed that in the United States reference to
discussions leading up to legislation is only per-
mitted if it is first shown that there 1s a patent
ambiguity in the legislation itself.

CLERK OF THE COURT: Defense document No.
200 will be given exhibit No. 2319 for identifica-
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tion only, and the excerpt therefrom, defense docu-
ment 200-4, will be given exhibit No. 2319-4.
(Whereupon decument No. 200 was marked
defense exhibit No. 2319 for identification,
and the excerpt therefrom, document No. 200-4
was marlked defense exhibit 2319-4 and received
in evidence.)
MR. LAZARUS: 1 shall read, kr. President,
only the last two paragraphs.
"ADMIKAL BARON ‘KATQ asked the meaning af
the phrase 'administrative integrity' as used in
the proposed hesolution. He desired to know if this
referred to political independence, and was not
intended to touch upon interests or privileges which
in the past had been granted to various countries.
"MR, ROOT took the inquiry of Baron KATO
to refer to the meaning of the words 'administrative
integrity' with reference to their effect upon
privileges that hed already been granted. He replied
that this phrase certainly did not affect =zny

privileges accorded by valid or effective grants;

that, on the contrzry, respect for the administrative

integrity of a2 country required respect for the
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things that are done in the exercise of its full
sovereignty by an independent State.

We next offer in evidence defense document
200-5, another excerpt from the previous defense
exhibit.

IHE FRESIDENT: Admitted on the usuzl
terms.

CLLIK OF THE COURT: Defense document 200-B
will receive exhibit No. 2319-B.

(Whereupon the document abeve referred
to was merked defenc: exhibit No. 2319-B
and received in evidence.)

kn LAZERUS: I will read from the middle
of the first page:

“lr. HANIHAKRA desired on behalf eof the
~apanese delegation to state briefly the position of
Japan regarding this matter. He did so by reading
a statement as follows:

THE PRESIDENT: Read that after the receess.

We will recess for fifteen minutes.

(Whereupon, at 1045, a recess was
taken urtil 1100, after which the proceedings

were resumed as follows:)
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MARSHAL OF THE COURT} The International
Military Tribunal for the Faﬁ East is now resumed.
THE PRESIDENT: Captaip Lazarus.
MR. LAZARUS: (Readigg)m"‘JAPAN'S ATTITUDE
IN'LEGARD TC THE FOREIGN GARRIGONS IN CHINA.

"!'The Japanese Dele ét;Qn wishes to explain,
as succinctly as possible, why and how the Japanese
garrisons in various parts cf China have come to
be staticned there. -At the Qutéet, however, I
desire to disclaim most emphatically that Japan
has ever entertained any aggéeﬁsive purposes or any
desire to encroach illegitimagtely upon Chinese
sovereignty in establishing or maintaining these
garrisons in China,

"t(1) Japanese railway guards are actually
maintained along the South Mag?hnrian Railway and
the Shantung Railway. '

"!"With regard to the phantung Railway guards,
Japan believes that she has Q@ more than one occasion
made her pcsition sufficiently ¢lear. She has de-
clared and now reaffirms her intention of withdrawing
such guards as soon as China §hall have nctified her'
that the Chinese Police Forcelhas been duly organized
and 1s ready tc take over the charge of the railway

protection.
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"'The maintenance of troops along the
South Monchurian Failway stands cn a different
focting. This is conceded and reccgnized by China
under the Treaty of Peking of 1905. (Additional
Agreement, Art. II). It is a measure of absoclute
necessity under the existing state of affairs in
Manchuria -- 2 region which has beer made notorious
by the activity of mounted bandits. Even in the
presence of Jzpanese troops, those bandits have made
repeated attempts to raid the railway zone. In a
large number cf cases they have cut telegraph lines
and committed cther acts of ravage, Their lawless
activity on an extended scale has, however, been
effectively checked by Javanese railway guards, and
general security has been maintained for civilian
residents in and around the railway zone. The
efficiency of such guards will be made all the more
signiricant by a comparison of the conditions pre-
vdiling in the railway zone with those prevailing
in the districts remote from the railway. The with-
drawal of railway guards from the zone of the South
Manchurian Railway will no doubt leave those districts
at the mercy of bandits, and the same corditions of
unrest will there prevail as in remote corners of

Manchuria. In such a situation it is rot pcssible
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for Japan to forego the right or rather the duty,
of maintaining railway guards in Manchuria, whose
presence is duly reccgnized by treaty.

"1(2) Towa®ds the end of 1911 the first
revolution brecke cut irn China, 2nd there was com-
plete disorder in the Htpeh district which formed.
the base of the revoluticnary operaticns., A4s the
lives =nd property of foreigners were exposed to
danger, Japar together with Great Britain, Russia,
Germany, cnd cther principal Powers, dispatched
troops to Hankow for the protection of her vpeople.
This is how a small rumber of trcops have come to
be statiored at Eankow. The region has since been the
scene of frequent disturbances; there was recently
2 clash between the North and South =t Changsha, pillage

by troops at Ichang, and a mutiny of scldiers at

‘Hankow. ©Such corditions of unrest have naturally

retarded the withdrawal of Jopanese troops from
Hankow,

"!It has never been intended that these
troops shculd remain permanently at Hankow, and
the Japanese Government have been looking forward to
an early oprortunity of effecting ccmplete withdrawal
of the Hankow gavrisoh, They must be assured, however,

that China will imrediately take effective measures
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for the maintenance of peace and order =2nd for the

2 protection of foreigners, and that she will fully

= assume the responsibility for the damage that may

: be or may have been done to foreigners.

5 "1(3) The stationing of the garrisons of

: foreign countries in North China is recognized by

E the Chinese Gcvernment under the Protocol relating

; to the Boxer Revolution of 1900. Provided there

i is no cbjection from the other countries concerned,
2 apan will be ready, acting in unison with them,

G to withdraw her garrison as soon as the actual

li conditions warrant it.

1: "t (4) The Jopanese troops scattered along
1; the lires c¢f the Chinese Easterr Railway have been

i staticred in connecticn with an Inter-allied Agrece-
12 ment concluded at Vladivostok in 1919. Their

- duties are to establish communication between the

o Japanese contingents in Siberia and South Manchuria,
- It goes without saying, therefore, that these trcops
20 will be withdrawn as socn as the evacuation of

o1 | ©Siberia by the Japanese trcops is effected.'™

22 This is taken from 6 February 1922.

23 "Mr. HANIHARA read the following reply:

24 "TJAPAN'S STATEMENT REGARDING THE MAINTENANCE
25 OF JAPANESE PCLICE IN MANCHURIA AND THE TREATY PORTS
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"*'Ir considerirg the question of Japanese
Consular poliee in China, two points must be taken
into zaccount.

H1(1) Such police do not interfere with
Chinese or other foreign naticnals. Thei® functicns
are sirictly confined to Ehe proiection and conircl
of Japanese subjects;

Wr(2) The mwost important duties with
which the Japanese police a¥e charged are, Tirshy
to prevent the commission of crimes by Japanese,
and, second, to fird and prcsccute Japanese criminals
when crimes are committed.

"i'In view of the geogravhical proximity cf
the two countries, it is ratural that certain dis=
orderly elements in Japan should move to Chinma, and,
toking advantage «f the present conditions ir that
country, shculd there undertake unlawful activities.
wWhen these laisless perscons zre caught in the act of
crime by the Chinese police, it is not difficult
for that police force to deal with the case. The
culprits ~re handed over as early as pcssible to
the Japanese cuthorities for prosecution and trial.
But when the eriminals flee from the scene of their

acts, it is in mony eases hard to discover who
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committed the crimes and what were the causes and
circumstances that led up tc their commission. This
is rore¢ difficult for the Chinese authcrities,
as they have nc vcwer to make domiciliary visits
te the homes cf foreigners who enjoy extraterriterial
rights, or to cbtain judicial testimony in due form
frem such foreigners.

"iWithcut the full cocperaticn cf the
Japanese police, therefore, the punishment of crime
is, in a grest many cases, an impossibility, and
those who nre resncnsible for lawbreaking escape
trizl and punishment,.

"'Tﬁis tendency is especially evidert in
Manchuria, in which rcgion hundreds of thousands
of Japanese are resident. In places where the
Japarere volice are stationed, there are far fewer
criminal cases amcng Jopanese than in places without
Japanese police. Lawless elements constantly move
tc districts beycnd the reach of Javanese police
supervisicn,

"1Apart frocm the theoretical side of
the guestion it wiill thus be observed that the
staticning ¢f Japanese pclice in the intefior of

China has proved tc be cf much practical usefulness

ir the prevention of crimes amcng Japanese residents,




10

11

12

13

14

15
16

174

18

319

20

21

22

Py

24

25

-

17,405

without interfering with the daily 1life or Chinese
cr of other fcreign naticnals. The Japanese po-
licing provides » protection for the Chincse com-
runitics which at present their cwn crganization
fails to »rovide.

"!'The Japanese delegation is in pcssession
of kncwledge and informztior as tc the actual
conditions prevailing in China and especially in lan-
churia. However, it is unnecessary to go into

details 2t the prescnt stoge, '™
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We next offer in evidence defense document
200-C, being a further excerptbfrom the prévious
defense exhibit,

THE PRE-IDENT: Adi.itted on the usual terms.

CLERK OF THE COURT: Defense document No.
200-C will receive exhibit No., 2319=C.

(Whereupon, the document above re-
ferred to was marked defense exhibit No.
2319-C and received in evidence.)

IIR. LAZARUS: Beginning in the middle of
the first page:

"IR. HANIHARA, on behalf of the Japanese
Delegation, submitted a statement in writing, as follows:

"1The leased territories held by Japan at
present are Kiaochow and Kwantung Province, namely,
Port Arthur and Dairen. It is characteristic of Japan's
lecased territorles that she obtalned them, not directly
from China, but as successor to other Powers at
considerable sacrifice in men and treasure. She succeeded
Russia in the leasehold of Kwantung Province with tQ?
express consent of China, and she succeeded Germany
in the leasebold of Kiaochow under the Treaty of
Versailles.

"1As to Kiaochow, the Japanese Government have

already declared on several occasions that they would |
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"!'Tn the leased territory of Kwantung Province
there reside no less than 65,000 Japanese, and the
commercial and industrial interests they have established
there are of such importanc~ and magnitude to Japan that
they are regarded as an essential part of her economic
life.

"'t is believed that this attitude of the
Japanese Delegation toward the leased territory of
Kwantung is not against the principle of the Resolution
adopted on November 2lst,.!

"MR., HANIHARA for Japan had stated that, as
had already teen known, the matter of Shantung was
belng dealt with in the course of conversations outside

of the Conference, and that he hoped for a happy result.

On the other hand, he had pointed out the difference
between the status of Japan's rights in Port Arthur
and Dalny and those in Klaochow, and had stated that
Japan had no intention of relinquishing the rights
acquired in Port Arthur and Dalny.

"Mr, Balfour had illustrated the difference.
eetween the British leaseholds at Kowloon and Welhaiwel
and, with regard to the latter, had shown a willingness
on the part of Great Britaln to relinquish her rights

under conditions similar to those set forth by France,

but had pointed out the importance of retaining Kowloon.
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"Continuing, the Chariman ebserved that in
view of the definite statements by Japan with regard
to the retention of her rights in Port Arthur and

Dalny, and by Great Britain with regard to her inability
to relinquish Kowloon, it was nBcessary to inquire whether
the French proposal to return Kwangchowwan and the

British offer tb relinquish Weihaiwei might be considered;
without the proviso which required that all other |
leaseholds be relinquished. He desired to inquire
whether consideration of the Shantung matter could be
set aside and whether other leases could be treated on
a separate kasis, and whether in view of the position
taken with regard to the maintensnce of Japanese rights
in Kwantung Province and British rights in Kowloon,
France and Great Britain would make more definite
statements.

"Mr, Balfour replied that this was a very
specific question which his former statement, had it
been clearer, would have answered; that he had never
intended to imply that any action Great Britaim might
take with regard to Weihaiwei would be determined or
guided by the disposition of theManchurian question;
that he had not had Balny in mind at all, but had been
thinking of the Bhantung peninsula, in which Weihaiwel

is situated, H~» then declared that the British
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Government's policy was to make use of the surrender
of Weihaiwel to assist in securing a settlement of the
question of bhantungland that, if aggreement could be
reached on this question, the British Government would
not hesitate to do their best to promote a general
settlement by restoring Weihaiwei to the central
Government of China,."

We next offer in evidence defense document
200-D, being a further excerpt from the previous
exhibit,

THE PRESIDENT: How many of these have you,
Captain?

MR, LAZARUS: Four more, lir. President. Each
one deals with a¥different subject. This one, for
instance, Mr. Presldent, with some troops that Japan
maintained in China for self-préthction. In other
words, this is not only to explain the Washington
Conference, We are not using that only on that basis
as Mr., Comyns Carr suggested. This is our affirmative
evidence on what Japan had been doing,ard what right
she had acquired in China and how she was carrying it
out; how she was carrying out her obligations that she
had assumed under these treaties,

THE PRESIDENT: Mr. Comyns Cxrr,

i

IR, COMYNS CARR: Your Honor, in view of what
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my friend has just said, I think I should put my objection
on a different ground. If my friend is tendering
these documents as evldence of the facts stated thereiln,
then, in my submission, ex parte statements by
Japanese representatives at this conference do not
afford any proof in favor of these Japanese defendants
as to the truth of the statements made, If that'is
an 1ssue I understand there would be considerable
evidence,if it is considered relevantyto the contrary.

IR, LAZARUS: I said, Mr. President, that that

was only one of the bas€s on which we are introducing

| it and we will definitely tie.in all these statements

later with evidence., I will read only the beginning
of the statement up to Appendix I on exhibit 2319~D -~
up to Appendix I,

THE PRESIDENT: We will have to deal with
Mr. Carr's objection, These Japanese delegates could
only speak from information about these matters. It is
hearsay, but it is not-Ilnadmissible for that reason.
The objection 1s overruled.

I'/R. LAZARUS: Thank you, sir.

CLERK OF THE COURT: Defense document 260-D
will be given exhibit No. 2319-D. .

{Whereupon, the document above re-

ferred to was marked defense exhibit No.
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2319-D and recelved in evidenceld)

MR. LAZARUS: (Reading)
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"The statement of wr. HANIHARA was es
follows:

"It does not neécesssrily follow that be-
cause a certein prihciple 1s accepted, it should be
applied in 211 cases immediately and without quali-
fication. In proceeding to 1ts practical application
we must not lose sight of particular facts and eir-
cumstances that surround eaéh individual case.

While constantly keeping the accepted prindiple in
view, we should go forward step by step toward its
complete realization, in such a manner as will main-
tain due harmeny with the actual situation prevail-
ing in each instance.

"'T should state in all frenkness that the
stationing of our troops and police in some parts
of China is solely due to our instinct for self-
protection. It is admittedly a costly snd thankless
undertaking to maintain eur treops and police in s
foreign land. Ve shohld only be too glad to be
relieved of that respqnsibility, if the efficient
system of protection and control over our nationals
resident in China were in operation.

"'In this connection, 1 cen only repeast
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the significant fact that there exists a-stete.of
affairs in China, which, aspart from the guestion
of treaty rights, renders necessary the presence of
foreign troops in the ¥Very caﬁitol of China.

"1With reference to the Shantung kailway
guards, China has declared her intention to send a
suitable force of Chinese police for the pretection
of the Railway. She has, however, so far failed to
send sny such police force to whom the Jepznese
troops cen actuazlly hand eover the duties.

"tTyurning to the subjezt of the South
Manchurian Railway guards, kr. Sze's observation
on the interpretsation of the Additional Agreement
to the Tresty of 1905 seems te us hardly convincing.
The fact pointed out by the Chinese Delegation that
hussie has withdrswn her troops from lianchuris
apparently refers to the condition of things created
by the existing anomslous situztion in hussia. It
does not prove that s ussia has definitely agreed
to the withdrawsl of her troops as is contemplated
in the Sino-Japanese Agreement of 1605,

"*That Agreement slso prevides that when
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tranquility shall have been re-established in blan-
churia and when China shall have become herself
capable of affording full protection to the lives
and property of foreigners, Japan will withdraw her
reilway guards simultaneously with Russia. hefer-
ring to that provision, I would like to invite the
attention of the Committee to the actuzl conditions
described in the written statement which I shall
presently lay before you. (See Appendix I.)

"tAs for the contention that Chine should
be given an opportunity of provirg her ability to
meintain pesce and order in Manchuria, the reply is
obvious: Japanese interests and Japanese security
are matters of such importance thazt she (Japan)
can not afford to take obvious risks. - By teking
such chances és are suggested we should do no good
either to China or to ourselves. We should not
pander to 2 sentimental idesz at the risk of creating
grave internationszl difficulties in 2 region which
has 2lready been the source of sz life-and-desth
struggle on the part of jepan, in =2 war which did
more to preserve the integrity and independence of

China than perhaps any other thet has ever becen
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feught,

"'With regard to the stationing of Jegpan-
ese troeps at Hankow, I believe that I heve mede
our position sufficiently o©lesr et a previous meet-
ing of the Committee, 2nd I shall not attempt to
repeat it. 1 would only add that in meny ceses of
locel disturbences in and around Hankow the menace
to the security of }oreign communities in generel
assumed so serious z proportion thst those various
communities orgsnized volunteer corps for their self-
protectibn, eand that the Japanesc garrison was celled
upon to extend active assisteance rhd cooperation to
the fereign volunteer corps.

#11t may not be out of place to give here
a short account of the deplorable condition of dis-
order and lawlessness in Chins proper. (Sec Appen-
dix 131.)

"'In connection with the subject of Jezpan-
ese troops stationed a2long the Chinese Eastern
Reilwey, criticisms have been mede by the Chinese
Delegation en the continued presence of Jepanese
expeditionary forces in Siberia., The Jepesnese

Delegetion desires to reserve the discussion of this
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question for =z suiteble opportunity which will
later on be afforded by the Conference. For the
present, I shall content myself by pointing out that
the stationing of Jepznese troops eleng the¢ Chinese
Eastern Roilwey is due to the Intersllied Agreement
of 1919, in which Chins participated, and that those
troops will be withdreown immedistely upon the evécua—
tion of the Maritime Province by Jaéanese forces."
I omit reading the appendices.
We now invite the Tritunal's attention to
the totals in that anpendices.
We next offer in evidence defense document
200-E, being a further excerpt from the previous
exhibit.
THE PRESIDENT: Admitted on the usual terms.
CLERK OF THE COURT: Decfense document 200-E
will be exhibit No. 2319-E.
(Whereupon, the document cbove re-
ferred to wos narkeédccfonse «xhibit No.

2319-E ond reccived in evidence.)
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MR. LAZARUS: (Recding) "BARON SHIDFHARA
scld there wes & question he wished to reise in con;
nceetion with the mettoers discussed relating to the
open door. He then made the following statement:

"1The Jopenese Delegotion understsonds thet
one of the rrimcry objecets which the vresent Conference
on Fer Ecstorn questions hes in view is to promote
the genercl welfare of the Chincse peorle cnd, at the
seme "time, of 2ll netions Interested in Chine., For
the rcrlizotion of thtt desirseble end, nothing is of
greater importence thon the development ond utilize-
tion of the unlimited nctural resources of Chine,

"1it is ogrced on 211 sides thet China is
¢ country with immensc notentizclities. She 1s richly
endowed by neturc with ersble soil, with mines #nd with
rew meteriels of wveriovs kinds. But those netural :
resourecs arc of little praetilecl value, so long &s
they rcmein undevelopcd end unutilized., In order to
mcke full use of tﬂcm, it secms esscenticl thet China
shall opcn her own door to foreign canitel #nd to
forcign trade znd centerprise.

"tTouching on this subject, Mr. Sze, on
behclf of the Chinesc Delegition, mede on immortent
stetement to the full Committece on November 16th,

dcelering that "Chine wishss to mrke her vast neturel
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resources aveilable to €1l ncorle who nced them,"
Thrt stetement evidently represents the wisdom ~nd
forcsight of Chinc, tnd the Jerznese Delegation is
confident thet the orinciple which it cnuncicted will
be crrriecd out to its fll extent.

ntit is to be hoved that, in thc sorlication
of thet principle, Chine mey be disposed to «xtend to
foreigners, &s for =s vessiblec, the oprortunity of
cooperction in the develooment ond utilizetion of
China's neturel resources. Any spontroncous declora-
tion by Chin: of hcr poliey in thet dircetion will be
rceeived with much gretifiection by Jaron ¢nd 2lso,
no doubt, by £l1l1 othcr nutions intcrested in China.
Resolutions which hrve hitherto bcen cdopted by this
Committce hove brcn uniformly guidcd by the svirit of
self-denicl znd sclf-scerificc on the vrrt of forcign
Powers in fzovor of Chinr., The Joncncse Delecgotion
trusts thot Chinc, on her pcrt, will not be unwill-
ing to formulzte ¢ poliey which will prove of considcr-
zble benefit no less to Chinz hersclf then to all
nztions!®

We next offer in evidcnce dcfensc document
200-F being ¢ furthcr excerpt from the prcvious cx-
hibit.

GENERAL VASILIEV: 1If the Court plcose,
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sidcring the immortrnece of the issue reiscd, I would

1| like to mcke objections. Though the Sovict prosceu-

tion in its opening statement mentioned the poriod of

the Jepenesc intcrvention in Siberie in 1918-1921,

it wcs mentioned c¢s en historiesl fret of common

knowlcdge, cn historiec forcrunncr of loter Jovnonese
6 tggrcssion., However, in conformity with the prineiple
There ceecepted, we took into considcrati-n thrt the
8¢vent took nlcee in the period not covercd by the

9Incictment end thc accuscd were not choerged with it.

O7hereforc, thirc is no nced for the defense to try

th disprove it. If the document is to be sdmittcd

1% €ling with some sveccific cspcet of the intervention

wouvld mcen thet the Tribuncl decidcd to dcol the

c period of 1918-1921 not covered by the Indictment

%? cspeeirlly to inguirce into 1ssues connected with
¥%; Jeoanese intervention in Soviet Siberia. In such
}7 osc we shzll hrve to submit considercble c¢vidence

&% ch is in our posscssion dccling with the issuc r#nd
19

thq immumcreble erimes pervetratod by the Jonencse
20

aunying the intcrvention zgainst the Russicn people.
21

Mg; ovcery 1t must be teken into consideration thrt

ng n SHIDEHLRZ is not ¢ witness on this Issucj neither
i§4 ¢ an cyec witncss, ¢nd hc docs not s»ecak of his own

csg ons or somcbody ¢lsc's zections but dccls with the
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problem in ¢ generel wey. As for zs we know Baron
SHIDFHARA 1is not ¢n zuthority on history or on inter-
nctlonnl law ¢énd his conclusions @s to the cims ond
neture of the Jcocnese intervention heve no value
whetscever. Thercfore, I object to the ovrescntotion
of this document #nd respectfully recquest the Tribuncl
not to cdpit 1it,

THE PRESIDENT: Captein Lezorus.

MR. LAZARUS: Mr. President, the prosecutor
himsclf hes just stoted thot they reforred to this
incidcent z2s historiecl boekground, ¢nd they csll it
the historiczl forcrunner of later Jepencse ?éngS-
sion zgcinst Russiz. Now, &s I szid in cnswer to
Mr. Comyns Corr ycsterdcy, thet ié their side of the
sotry. Now 1t is our turn to tell our side. We cre
giving our sidc of this historicrl background &and
we intcnd to show ¢nd we will show -- we hove the
evidence to show -- thrct Japen never aggresscd cgainst
Russia. On the contrcry, 1t was alwcys the other wey
cround. When we seek to give historicel background
Just @s the prosceution did, thet doesn't mezn thet
is going to mcke an issuc of the cese cnd cxtend It
back to 1928. We erc simply doing wh-t the orosecu-
tion did and we respectfully request that we be per-

mitted to vut in our historical bsekeround., It will
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not be nccesscry on the part of the prosecuticn to
adduce further ecvidence.

THE PRESIDENT: Boron SHIDEHARA wes the
spokesmen of Jcpan on thot occasion cnd we must teke
it he had ¢ mendate to sey whet he did,

MR, LEZARUS: Thet 1s correet, sir.

THE PRESIDENT: He wcs cntitled to state

Jipen's ettitude and the facts urnon which thrt cttitude

wes based. So fer ¢s the focts went, his statement
wes hecrsey but the Charter odmits thet. The only
question is whether what he scid is relevant to any
issuc thst we heve to determine. We hove admitted
meny documents in the loest two deys with no grect
certeinty s to their reclevoney end we heve mode reser-
vitions., It may be thot this evidence will justify
evidence in rebuttcl if 1t con be given, but even if
it cocnnot be given theot does not shut out meterial
cvidence for the defense. We heve decided to edmit
the document with the usucl reservations,
CLERK OF THF COURT: Defense document 200-F
will receive exhibit No. 2319F.
(Mhcreuvon, the document above
referred to wes marked defense exhibit
No. 2319-F ond received in c¢vidence.)
MR. LAZARUS: In the light of what Mr. Comyns
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Czrr se#id, Mr. Presidenty I must cgain state thc
defensc's position to the Tribunesl. At no time will
we seek or will we even try to emberrass ony one of
our Allied nctions., There is certein evidence thet
must be @dduced =nd we 2re doing our duty csattorneys
to oresent it.

THE PRESIDENT: The question is not the

defense's motive but whether the cvidence has nrobatiwve

¥oine,

MR. LAZARUS: (Reading) "Baron SHIDEHARA
stild thet, if the discussion on the Sibericzn problem
was to be proceeded with, it might be of interest for
the Committee to know excoctly the intentions @#nd aims
of Jepan in regerd to Siberia, &nd, with the permis-
sion of the Chairman ¢nd of the Committee, he wouvld
make & concise stotement in this resvect.

"He then resd s Tollows:

"1The Militery expedition of Jecpen to Siberie
wos originelly underteken in common accord cnd in
cooperction with the United States in 1918. It wes
primcrily intended to render cssistonce to the Czecho-
Slovak troops who in their homewcrd Journey across
Siberis from Furopeen Russic found themsclves in greve
end pressing drnger at the hends of hostile forces

under Germen commend., The Joponese and American
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expeditioncry forces, together with other Allied
troops, fought their wey from Vliedivostok fer into the
rcgion of the Amur cnd the Trens-Baiksl Provineces to
protect the reilwey lines which offorded the sole

meens of tronsportetion of the Czecho-Slovak troovs

from the interior of Siberia bte the nort of Vlsdivostok.

Difficulties which the &11ied forces had to encounter
in their operctions in the severe cold winter of Siberie
were immense,

#1In Jenuery, 1920, the United States decided
to termincte its milltcry tndertcking in Siberis, cnd
ordered the withdrewzal of its forees. For some time
therezftcr,; Jepocnese treoops contimicd clone to cerry
out the duty of gucrding severecl noints clong the Trans-
Siberinn Reilwey in fulfillment of intercllied crrenge-

mnts, cnd of cffording feeilities to the returning
Czecho=-Sloveaks,

"'The lest column of Checho-Slovek troobps
st fcly embcrked from Vledivostok in Scptember, 1920.
Ever since then Jepcn hes been looking forword to en
ecrly moment for the withdrawel of her troops from
Siberic. Thc mointensnee ef such troovs in & foreipgn
lend is for her ¢ costly end thenkless undertaking,
and she will be only too hapry to be rclieved of such

responsibility. In fact, the cvecuation of the
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Trins-Bsiks? ¢nd the Amur Provinecs wes r£lrecdy com-
pleted in 1920, The only region which now remcins to
be evacurted is the southern portion of the 'frritime
Provinee cround Vlicdivostock and Nikolsk.

"1It wiil be cnprecirted thet for Jopan the
question of the vithdriwal of troons from Siberic is
not guite as simpl. cs it were for other Allicéd Powers.
In the fiist plrce, there crc ¢ considercble number of
Joepenese residents who hed lawfully cnd under gusrrn-
tics of trerty c-tobiished themselves in Siberic long
before the Folshevik eruption, ¢nd were there entirely
welcomed. In 1317, prior toc the joint Americon-
Jepenese militory enterorise, the number of such resi-
dents wes 2lrecdy no less then 9717. In the cetual
siturtion rreveiling there, those Jo-rnese residents
cen hrrdly be exrectcd to look for the protection of
their lives znd property to cny other szuthorities than
Jepanese troors, Whet.mer districts those troops heve
eveecucted in the past hove fallen into disorder, ~nd
preeticelly 2l1ll Jercnese residents hzve hed orecipi-
totcly to withdrow, to seek for thelr personzl safety.
In so withdrowing, they heve been obliged to lesve
behind lorze nortions .f thelir pro~erty, abandoned ond
unprotected, -nd their homes cnd pleoces of business

hcve been destroyc-d. While the herdshins $nd losses
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thus cuused the Jorvenese in the Trens-Beiksl rnd the

Amur Provinces have been serious enough, more extensive

docmeges ere likely to follow from the cvacustion of
Vlcdivostok in which 2 lerger numbsr of Jcvenese heove
clweys been resident snd 2 grercter amount of Jenonese
cenitel invested.

"' There is cnother difficulty by whieh Japen
is faced in proceceding to the recall of her troor-s
from the Meritime Province. Due to geogrcnhienl
provinguity thc genercl situction in the districets
eround Vldivostok ~nd Nikolsk is bound to ¢ffeet the

security of the Korean frontier, 1In particuler it is

Korecn conspirecies sgeinst Jevan. Those hostile

Korcens, Joining hends with lawless elements in Russic,
cttempted in 1920 to invede Koree through the Chinese ;
territory of Chienteo. They set fire to the Jopanese |
Consulcte et Hunchun rnd committed indiserimincte cets J
of murder :nd pilllsge. At the present time they ere i
under the effcctive control of Jenrnesc troovs ststioneq
in the Mcritime Provinece, but they will no doubt renew ;
the cttempt to penetrite into Korer ot the first
fevorcble oprortunity thet mey oresent itself,
"'Heving regerd to those considerestions, the

Jepenese Government hrve felt bound to exercise




10
11
12
15
14
15
16
17
18
19
20
21
22
23
24

25

174427

precaution in errrying out the contempmlated evacu-
ction of the Mcritime Province. Should they teke hosty
cction without cdequete provision for the future they
would be delinquent in their duty of zffording vrotec-
tion to & lerge number of their netionols resident in
the distriets in qucétion ond of mainteining order ond
security in Koreeo.

"1I1t should be mcde clear thet no rart of the
Mrritimc Province is under Jepen's militcry occuvpetion.
Jepenese troops are still stationed in the southern
portion of thct Province, but they hcve not set up eny
¢ivil or militery cdministretion to disrloce loezl
euthorities. Their activity is confincd to mersures of
self-protcetion ocgeinst the mennce to their own sefety
end to the sofety of thelr country cnd nationels. They
cre not in occupetion of those districts any more than
Americzn or other Allied troops could be scid to have
becn in occupation of the vleces in which they were
formerly stotioned,

"!The Japsnese Government ore anxious to
see on ordcrly and stsble cuthority speedily re-
estzblished in the Far Eastcrn rossessions of Russiz,
It wes in this spirit thrt they menifestcd 2 keen
interest.in the patriotic but ill-foted struggle of

Admirsl Kolchrk., They heve shown readiness to lend
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their good offices for prompting the reeonciliction
of verious politicel groups in Eestorn Siberia. But
they heve carefully refreined from sunmcorting one
fection sgeinst another. It will be reeelled, for
instenée, thect they withheld .1l ecssistence from
Genercl Rozenow against the revolutionsry movements
which led to his overthrow in Jrnurry, 1920. They
meéinteined an attitude of strict necutrelity snd re-
fused to interfere in those movements, which it
would have been quite eesy for them to supnress if they
h2d so desired.

"!*In relction to this policy of noninterven-
tiony it mey be useful to refor briefly to the pest
reletions between the Jerenese cuthorities snd Atamen
Semenoff, which seem to heve been @ source of vpopuler
misgiving and speculetion. It will be remembered thet
the growine repprochement between the Germons =nd the
Bolshevik Governmcnt in Russie in the esrly rert of
1918 naturslly geve rise to eprnrehensions in the Allled
countries thet o considereble gquantity of munitions
suprlied by those countries snd stored in Vledivostok
might be removed by the Bolsheviks to Europern Russie
for the use of the Germans. Atamen Semenoff wes then
in Siberies &néd wes orgonizing ¢ movement to check such

)

Bolshevik cctivities znd to »nreserve order #nd stebility
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in thet region. It was in this siturtlon thet Jenan,
¢s well s somec of the Allics, begen to give supvort

to the Cosscek chicef., After ¢ few months, such

support by thc other Powers was discontinued, but the
Jcpenese were reluctant to abendon their friend, whose
cfforts in the £1lied ceuse they hed originally encour-
tgcdy cnd they meinteined for some time their connece-

tion with Atemen Semenoff, They had, however, no

. intention whatever of interfering in the domestic

affzirs of Russic, chd when it wes found thct the
assistonce rendered to the Atemen wers likely to comvli-
ccte the internel situction in Siberia, they termincted
2ll relctions with him ¢nd no sup»ort of any kind hes
since been extended to him by the Jepanese scuthoritics.
"!Thc Jepancse Gove rnment ore now seriously
considering plens which would justify them in ccrry-
ing out their decision of thc complete withdrawsl of
Japanese troops from the Maritime Province with reesson-
¢ble prccoution for the sceurity of Jrpecnese residents
and of the Korean frontier regions. It is for this
purrose thet ncgotictions were opcned some time cgo
ot Darien between the Japenese reprcsentatives @nd
the ¢gents of the Chites Government.
"tThose negotistions &t Dairen cre in no wzy
intended to sceure for Jopen any right or adventege

of on execlusivc noture. They have bcen solely
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actuated by ¢ desire to zdjust some of the more
pressing questions with which Jz~an is confronted in
rclotion to Siberizs, Théy have essentislly in view
the conclusion of provisionzl commercicl arreongements,
the removel of the cxisting menece to the security
of Jepen end to the lives and vroperty of Jrspenese
residents in Eastern Siberis, the provision of guar-
cnties for the freedom of 1éwful undertekings in thrt
region, &nd the prohibition of Bolshevik propagende
over the Siberisn border. Should cdequete nrovisions
be arranged on the line indiecated, the Jevenecse Govern-
ment will £t once »roceced to the comnlete withdrowel
of Jevcnese troops from the Mcritime Province.

"1The occuretion of cortoin roints in the
Russian Province of Sakhelin is wholly different
both in naturc a2nd in origin, from *thc strtioning'of
troops in the Msritime Provinecc. History =ffords few
Instcnees similer to the ineddent of 1920 =t
Nikolcievsk, where more then seven hundred Jeanonese,
including womcn cond children, &s well os the duly
recognized Jepancse Consul ¢nd his femily =nd his
officizl steff, werc cruelly torturcd snd messeered.
No netion worthy of rcsrcet will possibly remain for-
berring under such ¢ strezin of nrovocation, Nor wes

it possible for the Jspsnese Government to dlsregard
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the just populer indignation erounsed in Jepan by
the incident. Under the actual condition of things,
Jepan found no alternstive but to oecupy, #s. o measure
of reprisal, ccrtain points in the Rugsian Province
of Sekhelin in which the outrege was committed, pending
the establishment in Russiz of & resvonsible euthority
with whom she cen communicate in order to obtein due
satisfaction.

"!Nothing is further from the thought of the
Jepanese Govermment than to taoke sdvantege of the
presoﬁt helpless condition of Russia for prosecuvting
selfish designs. Japen recalls with deev gratitude
end zppreciction the brillicnt role which Russia played
in the Interest of civilization during the earlier
stege of the Greet Wer. The Japanese people have shown
end will continue to show every sympathetic interest
in the efforts of pctriotie Russilons zspiring to the
unity end rehebilitzation of thelr country. The
militery occupation of the Russicn Province of Sskhzlin
is only a temporcry measurc, and will neturclly come
to en end ©s soon s 2 satisfectory scttlement of
the question shall have been crranged with an orderly
Russien Government.

"!'In conclusion, the Jap-nese Delegation is

suthorized to declare thet it is the fixed znd settled
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policy of Jcvin to rcsrmeet the territoriczl integrity
of Russic ond to obscrve the princivlc of nonint:r-
vention in the Internel effsirs of thrt country, cs

well es the prineiple of ¢quel oprortunity for the

aQ

ommerce £nd industry of ¢11 nations in every »ert
of thc Russicn posscssions,t'™

We ncxt offer in cvidence defensc document
200-G, being @ further excerot from the provious
dcfense cxhibit,

JUDGE HSIANG: Ve object to the edmission
of thc documcnt coneernin- the so-called treaty of
1915 betwecen Chins rnd Japen on the grounds of im-
mcterielity and 1rrelevency. The treoty itself is
not valid. This trecty hes never rcceived legisl-tive
concurrsnece which is required to give velidity to
tre-tics ceccording to Article 35 of the Provisionsl
Constitution of Chinaithtn in force. This wrs one
of thc¢ reasons why China cousistently rcefused to
recognize thc velidity of this trerty ot the Paris
Pezce Confercnec ¢nd clso ¢t the Washington Confercnce
on the limitrtion of armoments.

THE PRESIDENT: Well, our deceision on
Generel Vesiliev's objeetion covers this., It is
tdmittcd on the seme tcrms ¢nd with the stme reser-

vetions.,




10

11

12

&,

14

15

16

17

18

19

20

21

22

24

25

17,433

CLERK (F THE COURT: Defense document 200-G
will rceceive cxhibit Neo. 2319-G.

(Vhercupon, the document sbove
rcferred to wes merked defcense exhibit
No. 2319-G rnd rcecived in evidence.)

THE PRESIDENT: If you comc¢ to ony exnrecssions
offensive to =ny country you mey omit them beceusc
they don't help us ¢nd we shell disregard them.

MR. LAZARUS: T most certeinly shall, your
Honor,

THE FPRESIDENT: We will disregerrd cny offensive
¢xpressions by Beren SHIDEHARA or enybody clse so fer
¢s they erc just offenslve and ncthing nore.

We will =djourn until helf pest one.

("hercunon, ¢t 1200, » receess wes

taken,)
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AFTERNOON SESSION

The Tribunzl met, pursuant to recess, ct
1330.

MAKSHAL OF THE COURT: The Intcrn:tionel
Militery Tribuncl for the Far East is now resumed.

TEE PRESIDENT: Hr. Lazarus,

k. LAZARUS: Recading from document 200-G,
lir. Prcsident, which is defense exhibit 2319-G:

"The Chairman then said thct he understood that
the next subject to be brought upn wos the matter which
hod becn generally cclled the 'Twenty-one Demands,!
and he believed zn opportunity had been reserved for
the Japanese Delegotion to speck upon thet subjecete.

"Baron SHIDEHARA read the following stectement:

"1At 2 previous session of this Committee,
the Chinesc Delegation prescnted a stotement urging
that the Sino-Japancse Trcaties cnd Notes of 1915 be
reconsidcecred and cuncelled. The Japanese Lelegation,
while appreciating the difficult position of the Chinese
Declegesticn, docs not feel at liberty to concur in the
procedurce now resortced to by Chine with 2 view to con-
cellation of international engogemcnts which she entered
into as = free sovcrcign nction.

"1Tt is presumcd thet the Chincse Delegation
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~—hos no intention of czlling in question the legal walid

1 ity of the comﬁacts of>l915, which were formslly signed
2 and sealed by the duly authorized represcrtotives of
3 the two Governmecnts, end for which thc exchenge of

4 rctificctions wes effeeted in conformity with estob-
5 lished internotionsl usages. The insistence by Chine
6| on the ccncellation of those instruments would in it-
7| 3¢lf indicate thot shc sharcs the view that the com-
= pects actuclly remain in force znd will continue to

21 be effective, uniess and until they are ccncelled.

= "13t is evident thtt no nstion can have given
H ready conscnt to cessions of its torritorial or other
= rights of importence. If it should once be recog-

= nized that rights salemnly gr:ntcd by treaty mey be

i revoked ot cny time on th ground that thcy were con-
15

ccded egainst the spontzneous will of tho grzntor, an
16

exceedingly dangerous precedent will be established,
i 17
5 with far-reaching consequences upon the stability of
1

- the existing international relstions in Asie

24 in Europe
Zoand cverywhere,

51 “"!The statement of the Chinese Lelegation
z2 trder review declercs thet China zecepted the Japanese

z3demands in 1915, hoping thrt = day would cemc when she

248hould have tho opportunity of bringing them up for

2sceonsideration and ecncellation., It is, however,

-

el T e
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difficult to understand thec meaoning of this aésartion.
It ecnnot be the intentiorn of the Chincse Delegation
to intimate that China mayv conclude a treety, with anyi
thought in mind of breaking it at the first opportunity.
"17he Chinese Delegation meintoins that the
Treotics and Notes in question are derogeatory to the
principles adoptecd by the Conference with regard to
Chinc's sovereignty and independence. .It has, however,
becen held by the Confercncc on morc than one occasion

that concessions made by China ex contractu, in the

exercisc of her own sovereign rights, cannot be re-
garded os inconsistent with her sovereignty snd inde-
pendcncee

"1IT{ should zlso be pointed out that the term
"Twenty-One demends," often used to demote the Treaties
and Notes of 1915, is inaccurate and grossly misleading.

"!Tt mcy give rise to en erroncous impression
that the whole original proposals of Japan had becn
pressed by Japen and accepted in toto by China., 4s a
motter of faect, not only “Group V" but slse seweral
other motters contsined in Japants first proposals were
eliminated entirely or modificd considerably, in defer-
ence to the wishes of the Chinese Government, when the
final formula was prcescnted to Chine for acceptance.

Official records published by thc¢ two Gowvernments
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rclating to those negotiations will further show that
the most important terms of the Trcaties £nd Notes,

as signced, had alrezdy been virtuclly sgrecd to by the
Chinecse negotiztors before the dclivery of the ulti-
matum, which then seemed to the¢ Jancncse Government
the only way of bringing the protracted negotistions
td & specdy closc,

"t¥he :Japancse Delegation cennot bring itself
to the conclusion that any useful purpose will be
served by rescarch end re—=x&mination at this Confer-
cnce of old gricvances which one of the nations repre-
scntcd here mey have cgeoinst cnother. It will be more
in line with the high aim of the Conference to look
forward to the future with hope ¢nd with confidence.

: "'Hoving in view, however, thc changes which
have taken place in the situztion since the conclusion
of the Sino-Jazpamese Ireaties =nc Notes of 1915, the
Japanese Delegation is happy to evail itself of the
present occasion to meke the following declaration:

"1, Jzpen. is ready to throw open to the
joint activity of the Internctional Financial Consortium
recently orgenized, thehright of option granted exelu-
sively in favor of Japenese cepital, with regard, first,
to loans for the construction of railways in South

Menchuria and Eastern Inncr Mongolia, and, sccond, to
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loons to be sccurcd on texes in thet region; it being
understood that nothing in the prescnt declarction shall
¢ held to imply any modificrtion or annulment of the
undcerestanding rcecorded in the offieciclly ennounced
notecs and memorcnda which were exchanged cmong the
Governments of the countrics ropresented in the Con-
sortium =2nd zlso emong the nationczl financial groups
composing thc Consortium, in relation to the scope of
the joint activity of thet organization,

w2, Jecpan has no intention of insisting on
her prefercntisl right under the Sino-Jepznese arrcnge-
mcents in question conecerning the engagement by Chine
of Japanese adviscrs or instructors on politieal, finan-
cizl, military or poliecc matters in South Menchuria.

"13, Japen is further rcady to withdraw the
rescrvation which she medey, in procecding to the sig-
naturc of the Sino-Japanesc Treatics and Notes of 1915,
to thce effect that Group V of the original proposels
of thc Japancsc Government would be postponed for
futurc necgoti-tions,

"11t would bc necdless to add that zll matters
rclating to Shantung conteined in thosc Treatics and
Notes have now becen definitcly sdjusted and disposed
of.

"!In coming to this decision, which I have had




10
11
12
13
14

15
16

17
18

19

20
23,
22
23
24

25

17,439

thc honor to announce, Japen has bcen guided by o spirit
of fairncss and moderation, having always in view
China's sovercign rights sné thc principle of cqual
opportunity.'"

And now thc last cxcerpt from this book,
we offer defense doecumcnt 200-H,

TEE PRESIDEAT: Admittcd on the usuzl terms,.

CLERK OF THL COURT: Decfense document 200-H
will rcecive exhibit No. 2319-H.

(Whereupon, thc document above re-
ferrcd to was merked defensc exhibit No.
2319-H, and was rcceived in evidence.)

Ilks LAZARUS: The sccond paragroph on the
first page.

"ThE CHAIKMAN: At thc last Plenary Session
of thc Confercnec I had the pleasure of stating that
the Chincse znd Japancsc Declegates hed informed ne
that they had agreed upon & scttlement of the contro=-
versy releting to Shantung. I now have the pleasure
of steting that I am informed by thc Chinesc and
Japancsc representetives that the proposed Treaty on
the qucstion of Shantung has been agrced upon, the
form of text approved, and thec Trecaty 1s ready for
signeturc,

"I am directed by the Committee on Pacifie
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and Far Bastern Qucstions to rcad, for thc purpose of
having the statcoments formelly placed upon the records
of the Conference, the féllowing dcelarations with
recspect to the so-called Twenty-One Demands or the
Sino-Japanesc Treatices and Notes of 1915."

Skipping to page 5, at thc bottom of the page:

"Thereupon, on bchalf of the Amcrican Govern-
ment, I stated to the Committce the position of the
Governmcent of the United States:

"!The important statement made by Baron
SHIDEHARA on behalf of the Japancse Government makes
it appropriate thet I should rcfer to the position of
the Government of the United States as it wes set forth
in identical notcs addressed by that Government to
the Chincse Government and tc the Jepanesc Government
on May 13, 1915.

"!The note to the Chinese Government was as
follows:

"1In view of the circumstances of the nego-
tictions which have teken place and which are now
pending betireen the Govornment of Chine end the Govern-
ment of Japan and of the agreements which have been

reached

o)

s & result thereof, the Govermnment of the
United States has the honor to notify the Government

of the Chinese Recpublic thet it cannot recognize any
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agrcecement or underteking which has becn entercd into
or vhich mey be entcred into between the Governments
of China and Japan impoiring the treaty rights of the
United States znd its citizens in China, the politi-
cal or territorial integrity of the Republic of China,
or the internztional policy rclative to China commonly
known as the open door policy.

"!'An identical Note has been transmitted to
the Impericl Jepancse Government, !

"1Thet stotement wes in accord with the his-
toric policy of the United States in its relation to
Chinay, and its position es thus stated hzas been, and
still is, consistently meinteained,

WiTt hes beon gretifying to learn that the
motters concerning Shantung, which formed the substance
of Group I of the original demands, and were the sub-
ject of thc Trezty end Exchangc of Notes with respect
to thce Provinec of Shentung, have been settled to the
mutuel satisfaction of the two pertics by negotiations
conductecd collaterelly with this Conference, =s reported
to the Plcnary Sescsion of FEbruary 1st,

WiIt is also gretifying to be advised by the
statement made by Baron SHIDEEAKA, on bchelf of the
Japanese Government, that Japan is now ready to with-

draw the reservation which she mede, in proceeding to
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the signature of the Treaties and Notes of 1915, to the
¢ffeet that Group V of the Original proposals of the
Japanese Governmcnt--ncmély, those concerning the em-
ployment of influenticl Japanese as politiesl, finan-
cizl and military advisers; lund for schoels and hos—
pitels; certain railweys in South Chinz§ the supply

of arms, end the right of presching--would be post-
poned for future negotiations, This definite with-
drawal of the outstanding questions under Group V re-
moves what has been an occasion for considerable appre-
hcnsion on the pert azlike of Chine znd of foreign na-
tions, which fclt that the rcnewal of these demcnds
could not but prejudice the principles of the integ-
rity of Chinc and of the open door. .

Wtiith respeect to the Treaty and the Notes
concerning South Manchuris ¢nd Eastern Inner Mongolia,
Baron SHIDEH&RA hos made the reassuring statement that
Japen has no intention of insisting on @« preferentiesl
right concerning the engegcment by Chinz of Japanese
advisers or instructors on political, finencial, milie
tary or police matters in South Manchuria,

"!'Baron SHIDEHARA has likewise indicated the
readincss of Japan not to insist upon the right of
option granted exclusively in favor of Japanese ecapital

with regaré, first, to loans for the construction of
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railweys in South Maﬁéhuri; and Erstern_iﬁher Mongolia;
¢nd, second, with recgerd to loans secured on the taxes
of those regionsj; but that Japan will throw them open
to the joint activity of the International Finsncial
Consortium reccently organized.

"!'a4s tc this, I may say that it is doubtless
the fact that any enterprise of the character contem-
plated, which may be undcrteken in these rcegions by
foreign capital, would in zll probebility be under-
taken by the Consortium. But it should be observed
that existing treatics would lezve the opportunity
for such enterprises open on terms of equality to the
citizens of =11 nations. It can sczrcely be assumed
that this generzl right of the trezty Powers in Chins
can be effectively restricted to the nationals of those
countries which arec pesrticipants in the work of the
Consortium, or thct any of the Governments which have
tcken part in the organization of the Consortium would
feel thcemselves to be in a2 position to dény all rights
in the metter to any save the members of their respec-
tive nationsl groups in thot organization. I therefore
trust thet it is in this sensc thet vwe may properly
interpret the Japancs: Government's declaration of
willingness to rclinguish its claim under the 1915

Trczties to any execlusive vosition with respcet to
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r=ilwey construction and to finzncizl operztions se-
cured upon loccl revenucs, in South Manchuris ond East-
ern Inner Mongolie,

"i1Tt is further to be pointed out thst by
hrticles II, III and IV of the Treaty of May 25, 191§,
with respect to South Manchuria end Eastcrn Inner
Mongolia, the Chincse Government granted to Japanese
subjects the right to lease land for building purposes,
for trade and manufccturc, and for agricultural pur-
poses in South Manchuria, to rcside and travel in
South Manchuria, and to engage in any kind of business
and manufecture there, ¢nd to enter into joint under-
takings with Chincse citizcns in agriculture and sim-
ilar industries in Eastern Inner Mongolisas.

"!'With respect to this grant, the Government of
thc United States will, of course, rcgard it a2s not
intended to be exclusiwve, and, as in the past, will
clcim from the Chinese Government for Americen citizens
the bencfits aceruing to them by virtue of the most
favored nation clauses in the trezties between the
United States ¢nd Chine.

"!'T may pause here to remark that the question
of thc validity of trcaties as between Japan and China
is distinet from the question of the treaty rights of the

United States under its treaties with Chinaj; those
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rights hove been cmphosized and consistently asserted
by the United States.

#¥In this, 2s in all metters similarly affect-
ing the general right of its citizens to engage in
commercial end industrial enterprises in Chihr, it has
been the traditionzl policy of the american Govern=-
ment to insist upon the doctrine of equelity for the
nationals of all countrics, and this policy, together
with the other policics mentioned in the Note of May
13, 1915, which I have quoted, are consistently main-
teined by this Government. I may say that it is with
esnpecicl pleasure thet the Government of the United

Statecs finds itself now engaged in the act of reaffirm-

.ing and defining, and I hope that I may add, rcvital=-

ising, by the proposed Nine Power Treaty, these policies
with respect to China.!

"After these statements it was proposed and
decided in the Committece that the statements thus made
should be reportcd to the Conference to bé spread upon
its record. In thec course of the vote Mr. Koo stated
in the ComAitteé that his collezgues and he himself
desired to indorse the Chairman's suggestion that sll
of the statcments on this very important question should
be spread upcn the rccords of the Conference, 1t being

understood of coursc thet the Chincse Delegation

|
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reserved their right to seek 2 solution on 21l future
appropriate occasions concerning those portions of the
Treaties and Notes of 1915 which did not appear to
have been expressly relinquished by the Jspenese
Government. The Chairman stated:

"10f course it is understood that the
rights of all Powers are reserved with respect to the

matters mentioned by Mr. Koo.'"
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THE PRESIDENT: Mr. Comyns Carr.
: MR. CONMYNS CARR: Your Honor, nay I point

/
4

' out that my friend did not read the statement of the

Chinese case in answer to the statement of the
Jananese case, which he did reacd, which is to be
founc on pages 3, 4 and 5 of this document. I do
not propose to ask that they should be read now; but
if the Tribunal should ultimately deeide to nay any
attention to this document it will be necessary to
read the Chinese side as well as the Japanese side.
MR. LAZARUS: The Tribunal will note that I

also omitted the Japanese statement that is contained

~ here, They were both omitted in order to save time

because they have been referred to n»nreviously, or
similar matters have been referred to previously,

MR. COMYNS CARR: My friend is mistaken, He
did resd the Jezpanese side in the previous document,

which is repeated here, The Chinese side has never

been read.,

IR. LAZARUS: As the prosecution dié for the
last eight months, we read only those parts that we
want to read; and, as they told us then, you can read

what you want when your turn comes.

Wle next offer for icentification only the

book entitled "The Washington Conference, Treaties

A
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and Resolutions," compilec ané edited by the Japanese
Government; and the excerpt therefrom, defense cocument
237, 1s ofTered in evidence as a defense exhibit. I
shall read only Resolution 9 on page 2.
THE PRESIDENT: Admitted on the usual terms.
CLERK OF THE COURT: Defense cocument No. 237
is marked exhibit No., 2320 for idantification only,
and the excerpt therefrom, bearing the same doeument
number, will receive exhibit No. 2320-A.
(Whereupon, defense document No, 237
was marked defense exhibit No, 2320 for identi-
ficatioh; and the excerpt therefrom was marked
defense exhibit No, 2320-A ana received in
evidence.)
MR. LAZARUS: (Reacding) "No. 9. Resolution
Regarding the Reduction of Chinese Military Forces.
"Yhereas the Powers attending this Conference
have been deeply impressed with the severe crain on
the public revenue of China through the maintenance in
various parts of the country, of militarv forces,
excessive in number and controlled by the military
chiefs of the provinces without coordination,}
"Ané whereas the continued maintenance of
these forces avpears to be mainly resvonsible for

China's present unsettled political conditions,
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"And whereas it is felt that large and prompt
reductions of these forces will not onlv advance the
cause of China's political unity ané economic develop-
ment but will hasten her financial rehabilitation;

fTherefore, without any intention to interfere
in the internal problems of China, but animated by the
sincere cesire to see China develon and maintain for
herself an effective and stable government alike in
her own interest and in the general interest of trade;

"And being inspired by the spirit of this
Conference whose aim is to reduce, through the limias
tation of armament, the enormous disbursements which
manifestly constitute the greater part of the encum-
brance upon enterprise and national prosperity;

"It is resolved: That this Conference express
te China the earnest hope that immwediate anc effective
steps may be taken by the Chinese Government to reduce
the aforesaid military forces and expenditures..

"Adopted by the Conference on the Limitation
of Armament at the Fifth Plenary Session, February 1st,
1922."

In connection with the Washington Conference
and other matters contained thnerein, we now offer in

evidence defense document 202-L-2, which is an excerpt

from defense exhibit which was offered for identificatio?

l
{
|

|
|
i

i
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only, No. 2290.

THE PRESIDENT: Acdmitted on the usual terms.

CLERK OF THE COURT: Lefense document 202~

BRIGADIER NOLAN: Excuse me, please,

CLERK OF THE COURT: Parcon me. I

BRIGADIER NOLAN: Mr. President, may I
point out that the document which is now being offered,
No, 202-L=2, is in no better position than the document
which was rejected by the Court vesterday, which was
No, 202-D-1. It is, 2gain, an excerpt from the book
of Mr. John B. Powell, and is objected to on the same
grounds and for the same reasons which were urged in
respect of aocument 202-D-1.
| MR. LAZARUS: Mr. President, yesterday the
Tribunal rejected the excerpt on the grounds that it
contained, as pointed out by the prosecution, opinions
of the author.

THE PRESIDENT: Ovinions gathered by the
author, I think.

MR. LAZARUS: Yes, sir, lir. President.
This excerpt, I respectfully point out to the Tribunal,
dees not contain opinions, either his own or gatie red
by him, but contains facts, It contains facts, for
instance, on the abrogation of the Anglo-Jananese

Alliance: not his opinions as to why, but the facts
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on how it came about.

THE PRESIDENT: What authority is he? He
is not a historian.

MR. LAZARUS: No, Mr. President, but he
certainly is anything that the prosecution introduced
him to this Court as being, a reporter who has been
a student of Chinese affairs for this many years; 2nd
here he is doing no more than he did on the stand,
reporting the facts that he knew.

When Mr. Powell was on the stand on behalf
of the prosecution, he even reporied things that he
had heard as rumors.,

THE PRESIDENT: As a witness, he spoke of
what he observed in China. Here he is writing a
book about politics.

MR, LAZARUS: But he reports the facts that
ne--

THE PRESIDENT: This is not standard history.
It is just a journalist's account.

MR. LAZARUS: Prosecution also brought in
Mr. Goette, as well as Mr., Powell, who told what they
had known and what they had observed in their carcers
as reporters. This man is a reporter, and he observes
here and reports what he knows about China and how

the Weshington Conference settled matters about China.
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Mr. President, we must accept it in the
same light we did before.

THE PRESIDENT: The fact that he was &
witness does not improve your claim to have his
book received.

MR. LAZARUS: Thzat is true, Mr, President,
but if he were here he would be able to testify to
these facts the same as he testifieé to others,

Mr. President. We arc asking no more than that, sir.
Mr, President, may I point out that there was per-
mitted to be introduced an article written by

lir, Powell that had appeared in the Chicago Tribune,
that was introduced sceveral months after lMfr. Powell
had left the stand.

THE PRESIDERT: If I recacll correctly, that
was about some atrocities committed in China.

MR, LAZARUS: That is right. He had
referred to it while he was on the stand.

THE PRESIDENT: You arec asking us to
accept his political survey.

MR. LAZARUS: No, lir. President. 'These
are facts, lMr, President, that he gathered while
being a reporter ond are the identical types of
facts that he referred to while he was on the stand.

This is no more and no less, Mr. President, than
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further testimony by this same witness the sane as
if he had been on the stand at this time and we were
asking the questions.

THE PRESIDENT: If he had said these things
in the witness box we would have stopped him imme-
diately.

The objection is allowed.

MR, LAZARUS: Mr, President, then may we
have a subpoena for lr, Powell;

THE PRESIDENT: If you apply in Chambers
for a subpoena for Mr. Powell to give this testi-
mony, I will reject your application.

IR. LAZARUS: May I point out, ¥Mrs Presi-
dent, that your Honor =--

DElNT: I have given the decision.

-

THE PRES

MR. LAZARUS: Yes, sir.

MR. SMITH=z Will your Eonor héar ne
briefly because a number of excerpts out of
Iir, Powell's book ==

THE PRESIDENT: I cannot hear you Mr. Smith,

I have no power to revoke the decision of
the Tribuncl. I havergiven it and it stands, Ir,
Smith. If vou have excerpts to tender later we will
have to consider them on their rerits, whatever they

mcy be .
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MR. SMITH: Well, your Honor, I thought
probably you werc neking a general ruling, and I
simply wanted to point out that many of the ex-
cerpts deal with matters which personally happenad
to Mr. Powell in China and things which he per-
sonally witnessed.

THE PRESIDENT: They mey be in a different
category. This is a political survey and has been
rejected as such.

IR. LAZARUS: e next offer in evidence
another excerpt from this document, defcnse docu-
ment 202-D-3, Mr. President,

BRIGADIER NOLAN: '"hatever might --

THE PRESIDENT: I know nothing about it,
Brigadier Nolan. You are talking over our heads
until we look at it. Yes, now we know, Brigadier
Nolan,

BRIGADIER NOLAN: Whatever night be said
in support of document 202-D-2, there is nothing
that could be said in support of 202-D-3, which is
merely a political plum that this gentleman has put
in his book which adds nothing to this case or the
evidence.

¥R.: LAZARES 3 he Washington “Con-

fercnee is a very important document in this case.
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The manner in which those terms were carried out
by various countries, including Japon, is of vital
importance in this case. EKEHere we have factual
evidence that one of the countries did not carry
out its terms of this conference. The significance
of this and how other countries interpreted and
worked under the Washington Conference will be
pointed out loter. This is one of the evidences
of factual carrying-out of this conference. And
may I point out in the third line, after the word
"Canton," I have strieken out the next seven words,
in conformity with the President!s request this
norning thot certoin types of words should be
stricken.

THE PRESIDENT: The decision on defense
document 202-D-2 applies. The objection is up-
held, (

MR, LAZARUS: That concludes my number of
documents, lir. President, ilr. Yamaoka will con-
clude for the prosc2ution on this phase -- for the

defense rather. Sorry.
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THE PRESIDENT: Mr, Yamaoka.

MR, YAMAOKA: May it please the Tribunal,
we next offer in evidence defense document 40, being
the declaration of France, Great Britain, Italy,
Japan and Russia not to conclude a separate peace,
sighed November 30, 1915, for the purpose of showing

that prosecution exhibit 51 containing a similar

‘agreement between Germany, Italy, and Japan is

nothing unusual between allies engaged in war and that
it 1s not necessarily evidence o7 conspiracy as
charged by the prosecution.
THE PRESIDENT: Admitted on the usual terms.
'CLERK OF THE COURT: Defense document No. 40
will receive exhibit No. 2321.
(Whereupon, the document above
. referred to was marked defense exhibit
Mo. 2321 and received in evidence.)
MR. YAMAOKA: With the Tribunal's permission
I shall read defense exhibit 2321.
(Reading) "Declaration upon which France,
Great Britain, Italy, Japan and Russia Agree not to
Conclude a Separate Peace. Signed in London in French,
30 November 1915 (4th year of Taisho)."
I shall skip the next prefatory three lines.

"The Italian Government having decided to
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adhere to the Declaration made in London on the 5th
of September 1914 by the French, British and Russian
Governments, a declaration to which the Japanese
GCovernment equally adhered dated the 19th of October
1915, the undersigned duly authorized by their re-
spective governments, made the following declaration:

"The Ffreneh, British, Italian, Japanese and
Russian Governments mutually agree not to conclude a
separate peace during the course of the present war.
The five Governments agree that when the occasion
arises to discuss peace terms none of the allied
powers will be able to iay down peace conditions
without »nrevious accord with each one of the other
allies. The undersigned in this faith have signéd
the present declaration and have placed their seals
on 1%."

THE PRESIDENT: What point are you making
there, Mr, Yamaoka?

MR. YAMAOKA: As I alluded in my prefatory
remarks, Mr. President, we intend to tie this in
later to meet the cler-e of tre =rosecution that the
conclusion ol the military alliance between Germany,
Italy and Japan, as well as the secret protocols or
agreements annexed thereto and the no separate peace

pact, all of which have been introduced into evidence
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in the case, ostensibly in support of the conspiracy
counts, is not necessarily evidence of such conspir-
acy and that it is not an uncommon practice among
nations of the world to engage in such agreements as
between allies.

THE PRESIDENT: An agreement is a conspiracy
only if it involves something unlawful in the end or
the means. What is there unlawful in this pzct you
have just read?

MR. YAMAOKA: We submit, your Honor, that
thers is nothing unlawful in this agreement and
neither in the agreements alluded to.

THE PRESIDENT: The 1915 pact against
separate peace was lawful, therefore all subsequent
pacts are lawful, Xowever, it is in there as evidence.

MR. YAMACKA: Tor similar purposes and
particularly in order to meset the contentions of the
prosecution and the implication drawn from prosecu-
tion's exhibits 49 and 51, we shall introduce various
treaties signed between the allied powers subsequent
to the outbreak of YWorld War II for the purpose of
showing analogous if not identical acts undertaken
by them.

We now offer in evidence defense document

150, being the treaty of mutual assistance between
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France, the Unitedrﬁihéébﬁ gndifurkefg'éated
October 19, 193%9.
THE PRESIDENT: DlMr. Comyns Carr.
IR, COMYNS CARR: May it please the Tribunal,
I did not object to the last document because I
understood that the Tribunal did noF wish me to object
to these documents merely on the ground of irrelevance.
This one is subject to exactly the comment which
your Honor made on the last one. The prosecution

has never suggested that the making of a no separate

+peace pact is in itself unlawful. Cur point with

regard to the no separate peace pact between Germany,
Japan and Italy in 1941 is that it was negotiated
secretly for some weeks before it was signed at the
same time that Japan was pretending to be carrying on
negotiations for a peaceful settlement with the United
States. This document is wholly irrelevant in itself
and the no separate peace clause in it is irrelevant,
in my submission, for the reasons stated.

THE PRESIDENT: This document and the last
document are entirely difTerent from those that we
have admitted with some doubt as to their relevancy.

MR. YAMAOKA: With regard to this peint, if
the Tribunal please, I should desire to add that this

forms the foundation for later evidence to follow to
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counteract the charge of conspiracy by the accused,
The objection is upheld.

MR. YAMAOKA: In the light of the Tribunal's
ruling on the previous document, I should like at
this time to make an offer of nroof that the following
documents which I had intended to introduce--

THE PRESIDENT: Do you concede that the
decision covers these documents you are about to
mention?

MR. YAMAOKA: A few of the following documents,
your Honor, but I should like the 1ecord to show the
offer of proof made by the defense.

THE PRESIDENT: We cannot say whether our
decision covers documents we have never seen or know
nothing about.

MR. YAMAOKA: Then, if the Tribunal please,
may I respectfully request that the last document be
marked for identification, being defense document 150.

THE PRESIDENT: The document has been wholly
rejected. '

MR. YAMAOKA: I trust that I made myself
clear, vour Honor, that I should like to have it merely
marked for identification in order to show our offer
of proof only.

THE PRESIDENT: Documents have been marked
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~and having it--

here for identification for a special reason. They
are parent documents from which excerpts have been
taken and we want the control of the parent document.
That is why they were marked.

VMR. YAMAOKA: According to practice to
which I am accustomed, if the Tribunal please¢, in
instances where documents are rejected we still havs

the privilege of offering them for identification
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THE PRESIDENT: There is no need for it,
Mr. Yamaocka, there is no need for it really. There
is a full record kept of all you have said ard all
we have donej; and the dccument is clearly encugh
identified. It is a treaty of which judicial nctice
wculd have tc.be taken practically. Ve will do
ncthing here withcut a gecod reason.

MR, YAMACKA: Yes, ycur Eonor. In accordance
with the Tribunal!s rulirg I shculd like to have
the record shcw that the defense cffers for iderti-
ficatiocn only -- I believe this is in accordance
with what your Honcr'!s ruling hag been --

THE PRFSIDFNT: The Tribunal's.

IR. YAMAOKA: -- defense dccument 151, being
the agreement cf mutual assistance between the
United Kingdom and Poland signed at London, August 25,
1939. In acccerdance with the desires of my associates;
Mr. President, I should like to amend the statement
I just made, and I should like tc tender this docurent
in evidence,

MR, CATR: We object for the same reasons
as the last time,

THE PRLEIDENT: You rely on the same grounds
fcr its submission, I suppose?

(Whereuron, Mr. Yamaoka nodded head.)
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at London, May 26, 1942, in force from July 4, 1942,
LR. CARR: Same objection, your Honor,
THE PRLSIDENT: Cbjection upheld.
MR, YAMACKA: Fcr similar purposes we next

introduce in evidence defense document 186, being

~the Agreernent fcr Joint Action by the Government of

the Union cf Soviet Scecialist Eepublics and His
Majesty's Government in the United Kingdom in the
War Against Germany, signed at Moscow, July 12, 1941,
in forece from July 12, 1941,

MR. CATR: The same objection, ycur Honor.

THE PRESIDENT: Cbjection upheld,

MR, YAFACKA: For the same purpose we next
offer in evidence defense document 187, being the
Protocol to the Agreement for Joint Action, tc the
previous document.

FR. CARK: The same objection, your Fonor,

THE PRESIDENT: Cbjection upheld.

@ Mot
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MR, YAMAOKA: We next offer in evidence

defense document No, 159, being the Joint Anglo-

Americen Declarrtion of August 1941.

THE PHESIDENT: Ko objection apprrently.

k. COMYNS CARK: No, your Honor, we have
no ebjection to this.

THE PRESIDEANT: Admitted on the ususl terms.

CLERK OF THE COURT: Defense document No.
159 will receive exhibit No. 2322,

(Whereupon thc document above referred
t6 wes marked defense orBibit No. 2322 and
received in evidence.)

wh, YAMAOKA:. With the Tribunsl's permission
I sh=1l read defense exhibit 2322.

"ANGLO-AMERICAN JOINT DECLARATION.

"Signed somevhcre on the Atlantic, on a
certain dey of August, 1941. Announced on hAugust
14, 1941.

"The President of the United Stetes of |
smerics and the Prime kMinister, ir. Churchill,
recpresenting His lin jesty's Government in the
United Kingdom, being met together, deem it right

to moke known certsin common principles in the
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nztional policies of their respective countries on
which they base their hopes for = better future
fer the worla.

“l. Thelr countries seek no a2ggrandizement,
territorisl or ether,

"2. They desire to see no territoriasl
changes thet do not ecceord with the freely ex-
pressed wishces of the peoples concerned,

"3. They respect the rights of 211 peoples
to chonse the foarm of government under which they
will 1live; and they wish to see sovereign rights
and self-government restored to thmse who have been
forcibly deprived of them,

"4, They will endesvor, with due respect
for their existing obligations, to further the en-
Joyment by all states, grest or smell, victor or 7
venquished, of cccess on equsl terms to the trade
eand rew meterisls of the world which are needed fer
thelir economic prosperity.

"5. They desire to bring szbout the fullest
collebor-tion between #11 nstions in the economic
field with the object of securing for £ll1 improved

lsbsur standerds, cconomic sdvancement snd socizl
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scecurity.

"6, Aftcr the finsl destruction of the
Nezi tyranny, they hope to see established z peace
which will =fford to 211 netions the means of dwell-
ing in safety within their own boundaries snd which
will efford assurance that 211 men in all lands may
live eut their lives in freedom from fear and want.

"7. Such peace should enable a2ll men to
traverse the high seas and oceens without hindrance.

"§, They believe that 211 nations of the

world, for realistic as well as spiritual reasons,
must come to the sbandonment ef the use of force.
Since no futurc pesce can be meintained if land, sea
or =2ir armaments continue to be employed by natiens
which thresten or mey threaten s2ggression outside
their frontiers, they believe, pending the establish-
ment of a2 wider and permenent system of general
security, thest the dissrmement of such nations is
essentisl., They will likewise 2id and encourage
2ll ether practicsble measures which will lighten
for peace-loving peoples the crushing burden of
armaments,

"Signed: Frenklin D. Roosevelt.

"Signed: Winston Churchill."
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THE FRESIDENT: Heve you finished with the
pacts, the No-Sepsrate Peace Pectst

MR. YAuWAOKA: The Tribunel will recell --
Yes, your Honor. I =m sorry.

THE PRESIDENT: Seome of the ilembers of the
Court think it mey be necesssry to remird you thet
the Court does not tzke the view that these No-
Separate Peece Feets ere in themselves criminesl., To
render them criminal you require ¢ criminsl motive
or purpose, or something like that,

MR. YAMAOKA: That has been our view, Mr.
President, end we thank the Tribunal for its obser-
vation.

The Tribunel will rec~ll that prosecution

exhibits 68 te 90 listed on the defense revised list,
dated 23 Februery 1947, besring serial numbers 5%
to 83, were deferred for the considerstion of the
Iribunsl until e more appropriate opportunity.
We should now desire to hsve thet opportunity, and
Doctor Seichi ONO, Jepenese counsel for the accused
OKA, will continue for the defense.

THE PRESIDENT: We will recess now for

fifteen minutes.
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(Whereupon, at 1445, » recess was
teken until 1506, after which the proccedings

were resumed 2s follows:)
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MARSHAL OF THE COURT: The International
Military Tribunal for the Far East is now resumed.

THE PRESIDENT: Dr. CNO.

MR, ONO: We now read exhibit No. €8 which
was pregented by the prosecution, which is the Japanese
Constitution, tc show the constitutional set-up of Japanf
as well as the guarantee of individual liberty by the
constitutional law. Ccncerning the governmental organ-
ization of Japan further evidence will be presented
later on.

"Article I: The Empire of Japan shall be
reigned over and governed by a line of Emperors un-
broken for ages eternal.

' "Article II: The Imperial Throne shall be suc- |
ceceded to by Imperial male descendants, according to the
provisions of the Imperiai House Law.

"Article 1I1: The Emperor is sacred and
inviolable,

"Article IV: The Emperor is the head of the
Empire, combining in Himself the rights of sovereignty,
and exercises them, according to the provisions of the
present Constitution. .

Article V: The Emperor exercises the legisla-
tive power with the consent cf the Imperial Diet,

"Article VI: The Emperor gives sanction to
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pcace and order, and for the promotion of the welfare

lawvs and orders them to be promulgatcd and executed.
"irticle VII: The Emperor convokes the Im-
perial Dict, opens and closes and prorervars it and dis-
sclves the House of Representatives.
"Article VIII: The Empcror, on consegquence
of an urgent necessity te maintain public safety or to

avcrt public calamitics, issues, when thc Imperial Dict

is not sitting, Imperial Ordinanccs in the place of law. |

"Such Imperial Ordinances are to be lald be-
fore the Imverial Dict at its noxt session, and when
the Dict docs n.t approve the said Ordinances, the

Government shall decclare them to be invalid for the

future,

"Article IX: The Emperor issucs or causes to
be issued, thc Crdinances nccessary for the carrying

out of the laws, or for the maintenance of the public

of the subjcets. But no Ordinancec shall in any way
alter any of the existing laws.

"Article X: The Emperor dctermines the organ-
ization of the diffcrent branches of the administration,
and salarics cf all civil and military officers, and
appoints and dismissés the same. Excecptions expecially

provided for in the present Constitution or in other

laws, shall bec in accordancc with the respcetive pro-
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visions (bearing thereon).

"Article XI: The Emperor has the suprcecme com-
mand of the Army and Navy.

"Article XII: The Emperor determines the or-
ganization and peace standing of thc Army and Navy.

MArticle XIII: The Emperor declares war, makcs
pcace, and concludes treaties.

"Article XIV: The Empcror dcclarcs a state
of seige.

"The conditions and effects of a state of
seige shall be determined by law.

"Article XV: The Emperor confers titles of
nobility, rank, orders and other marks of honour.

"Article XVI: The Emperor orders amncsty,
pardon, commutation of punishments and rehabilitation.

"Article XVII: A Regency shall be instituted
in conformity with the provisions of the Imperial
House Law.

"Article XIX: The Japanese subjects may, ac-
cording to qualifications detcrmined in laws or ordi-
nances, be appeinted to c¢civil or military or any other
public offices equally.”

THE PREESIDENT: Why are you rcading all this?

IMR. ONO: I shall not read the entire Consti-

tution. I shall only read such articles as I believe
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relevant to this ease.

THE: PRESIDENT: The relevancy of many of them
you have read, Dr. ONO, is noct apparent to me at all
events.

MR, ONC: The dcfendants in the dock all held
important positions with the Japancsc Government pre-
viously and they are being charged for crimes by virtue
cf these official positions which they held at one time.
Therctore il belie&e that many articles in thc former
Constitution which cstablishcd the fundamental organ-
ization of ic Japanese Governmcnt will be of value in
determining the responsibility of the aeccused. .

THZ PPESIDENT: Thcy‘arc being charged for what
theysalid or did er.failed tc do or to say.

MR, ORO: The articles which I intend to quote
further arc the articles which deal with the guarantce
of personal libertics, and 1 believe these articles Wikl
have some bcaring on the question of restrictions placed
on such liberties in war time. I am not intcnding to
rcad all of the articles. I shall skip around here and
there,

"Article XXII: The Japanese subjcets shall
have the liberty of abode and of changing the samec within
the limits of law,

"Article XXIII: ©No Japancsc subjcct shall be

\
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arrcsted, detained, triecd ©F punished, unless according
to law.

"Article XXIV: No Japancse subjcet shall be
deprived of his right of being tricd by the judges de-
tcrmined by law.

"Article XXV: Except in the cases provided
for in thc law, the house of no Japancse subject shall
be entered or scarchcd without his consent.

"hrticle XXVI: Except in the cases mcntioned
in the law, the secrecy of the letters of every Japanese
subjcet shall remain inviolate.

irtiecie XXVII: The right of property of
cvery Japanese subjeccet shall rerain inviolate.

"lieasures nccessary to bc taken for the public
bcnefit shall be provided for by law.

"Article XXVIII: Japancse subjects shall,
within 1imits not prejudicial to pcace and order, and
not antagonistiec to their duties as subjects, enjoy
freecdom of religious belief.

"Article XXIX: Japanese subjccts shall,
within the 1imits of law, cnjoy the iiberty of speach,
writing, publication, public mecetings and associations."
THE PRESIDENT: I don't know why we should give
vou the liberty of referring to a lot of irrelevant

matters when we deny it to others. IMost of the things
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you have rcad in this Constitution are irrelevant. I
invite you to exercise a littlec better judgment, Dr. ONO.

M. ONO: May I not recad a few articlcs pertain-~
ing to the Imperial Diet in order to assist the Tribunal
in gaining a better understanding as tc the political
structurc of thc Japanese Governmcnt?

HE PRESIDENT: We will listen to anything
that is reclcvant or is 1likely to prove so, but such
things as religious liberties of the Japancse is wholly
irrelevant.

IR. CNO: Your Honor, thc prosecution has
charged that the Japanesc Government in war time inter-
fercd with the religious liberties of the Japanese
people.

May I read four articles more?

THE PRESIDENT: Read them.

MR. ONO: (Reading).

"irticle XXXVII: Every law requires the con-
sent of the Impi=mial Diet. »

"irticle LV: The respective Ministers of
State shall give their advice to the Emperor, and be
responsible for it.

"A11 laws, Imperial Ordinances and Imperial

Rescripts of whatever kind, that relate to the affairs

of thc State, require the counter-signature »f a Min-
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"Article L¥I: The Priwy Councillors shall,
in accordsnce with the provisions for the organization
of the privy council, delibkeratc upon important matters
cf State, when they have been consulted ¥y the Emperor.
WArticle LXX: VWhen the Impecrial Diet canngt
bz convoked, owing tec.the external or intcrnal cendi-

tion of the eouwritry, in case of wrgent nced for the

i

maintenance of public safety, thec Government may ftake
a1l neccssary fipancial measuyes, by means of an Im=
perial Ordinance.

"In the case menticned in the preceding
clause, the maitter shall bc submititcd to the Imperdial

Diet at its next sessiony and its apprcbation shail

be obtained Thercto.”
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We now read exhibit No. €9 presented by the
prosecution which is the Ifiperial House Law to show the
rrovisions on the succession of the Imperial Throne,
and other matters of the Imperial House.

"Article I. -~ The Imperial Throne of Japan
shall be succeeded to by male descendants in the male
line of Imperial Ancestorg." --

THE PRESIDENT: ‘Please do not read any more
of that. It is not necessary. |

MR, ONO: We now read exhibit No. 76 presented
by the prosecution which is the Imperial Ordinance
on the Organization of the Cabinet. This is to show the

set-up of the Cabinet and duties and competence of

| Premier and other State Ministers. This ordinance is

relevant to the Article 55 of the Japanese Constitution
which I have just read.

"Imperial Ordinance on the Organization
of the Cabinet

YArticle I. The Cabihet is composed of warious
Ministers of &tate.

"Article II, The Prime Minister stands at the
head of the lMinisters of State, reports affairs of
State to the Sfovereign, and in compliance with Imperial
instructions, maintains the co-ordination of the various

branches of the Admimistration.
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"Article ITII. The Prime Minister, should an
occasion seem sufficiently important to demand such a
course; has coampetence to suspend dispositions made
or orders issued by the Administration, pending Imperial
sanction.

"Article IV. The Prime Minister can issue
Cabinet Ordinances on the authority of his own or
specially delegated upon him,

"Article IV-2. The Prime liinister directs
and supervises the Superintendent General of Metropol-
itan Police, Governor of Hokkaido and Prefectural
Governors in respect-of the affairs in his charge.
When thelr orders or dispositions are contrary to
provisions enacted, harmful to the public iInterest or
regarded as vioclating thelr competence, he can suspend
or repeal such orders or dispositions.

"Article V. The following matters shall be
submitted for deliberation by the Cabinet Council:-

"l. Drafts of laws, financial estimates, and
settled accounts.

"2, Treaties with foreign countries and all
internationagl questlons of importance.

"3, Imperial Ordinances relating to the

organization of Government offices and the enforcement

of regulations and laws.
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"4, Disputes between Ministries on their

respective competence.

"5, Petitions from the people, handed down

from the Emperor or submitted by the Imperial Diet.
"4, Expenditure outside of the budget.
"7, Appointment of chokunin officials and of
local Governors, as well as their promotions and
removals,
"In addition to the above, any important matters
connected with the affairs in charge‘of various Ministries
and having relation to the higher administration, shall

also be submitted for deliberation by the Cabinet

Couneil .,

"Article VI, The Minister in charge can demand, |
according to his own opinion, the consideration of the

Cabinet Council upon any matter whatsoever through the

Prime Minister.

"Article VII. &uch matters as concern military |

secrets and military orders and are reported to the

Emperor, unless referred to the Cabinet by the Emperor,

shall be reported to the Prime Minister by the llinister

of War and the Minister of the Navy.

#* % % X%

"Article IX, Should any finister of State be

prevented from discharging his functions, another
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Minister of State shall concurrently hold his offilee
temporarily or ordered to take charge of his affairs,

"Article X. In addition to the lMinisters of
various Ministries, a person or persons may be caused
by Imperial command tc sit in the Cabinet as a Minister
or Ministers of State."

We now read exhibit No., 71 presented by the
prosecution which is the Organization of the Board :
of Planning to show the duties and competence of the §~
Board of Planning. |

HArticle 1 f

"The Board of Planning shall be under the 1
jurisdiction of the Prime Minister and take charge |
of the following affairs: ;

"l, Drafting of plans concerning the expansion|
and employment of the total national resources in times |
of peace and war and reporting of such plans, together
with reasons therefor, to the Prime Minister,

"2, Investigation of the gists of proposals
which are submitted by the Ministers to the Cabinet |
Council and which have an important bearing upon the ;
expansion and employment of the total national resourcesj
in times of peace and war and reporting, together with

1ts opinion, to the Cabinet through the Prime Minister, |
"3. Reporting, together with its opinion, to
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1the Cabinet through the Prime Minister with reference
2o the control of budget for important matters related

3o the expansion and employment of the total national

¥ %k %k 3k

4jesources in times of peace and war."

"5. Matters concerning the making of a plan

Ffor the utilization of the territory and matters concern-~

ing the control of affairs of wvarious Government offices

as needed by the plan for the utilization of the

territory.

"The Board of Planning may, if necessary

12l¢6r the execcution of the affairs specified in the
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13procnding Paragraph, request the cther Government offices

concerned to furnish it with reference material or
explanations.”
X ok k%
"Article €
"The President shall superintend the affairs

of the Board, direct and supcrvise the personnel under
him and decide independently upon the appointment,
promotion, demotion and dismissal of officials of
'Hannin' rank."

We now read exhibit No. 72 presented by the
prosecution which is the Organization of the Board

of Information to show the dutles and cnmpetence of
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"Eirticle 1

"The Board of Information shall be under the
jurisdiction of the Prime Minister and take charge of
affairs céncorning the following matters:

"l. Collection of information, reporting,
enlightenment and publicity concerning matters whieh
are the fundamentals of the prosecution of national
policies.

"2, Dispositions in respecct of newspapers and
other publications as provided for in Article 20 of
the National Mobilization Law,

"3, Guidance and eontrol in respect of
broadcasting by telephone.

"4, Such guidance and control of motion-
pictures, phonograph records, plays and shows as are
necessary for the enlightenment and publicity concern-
ing matters which are fundamentals of the proseccution
of natienal policies.

"The Board of Information may, if necessary for
the executlon of the affairs mentioned in the preceding
Paragraph, request the Government offices concerned
to extend their cooperation in conneétion with the eoll-
ection of information, reporting, enlightenment and

publicity."
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* % ok %

"Article 6

"The President shall superintend the affairs
of the Board, direct and supervise the personnel under
him and decide independently upon the appointment,

promotion, demotion and dismissal of Clerks (Zoku)."
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We now read exhibit No. 72 presented by the
prosecution, which is the Imperial Ordinance relating
to General Rules concerning the orgenization of the
Ministries. This is to show the duties ani compe=~
tence of Ministers, Vice-Ministers, Chie®s of

Bureaus, etec., common %o 2ll ministries of the

0
D

¢

(

Jepenese Government. (Reading)
UArtiele 1.
"The present rulex ghall be applicable to

~

“he Ministries of Torelsn Affairs, of Home Affairs,

of Jfinesnce, of War, of the Nevy, o7 Justice, of Edu-
cation, of Aericulture and Forestry, of Commerce and
Industry, of Communications, of “he Railways, o7
Overseas Affalrs, and of Welfare.

"Articlo 2

"Ezch Minister shall be responsible Tor the
affairs o7 which the principal competeney belon~s to
him,

"Then there are affairs o ~hich i* is not
clear where the principal competency helonss and
which concern “wo Ministries or over, it shall be
decided where the principal compe*ency belongs by
submitting the said affairs to the Caebinet Council.

"Article 3.

"Each Minister shall, wien it is necessary
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to enact, repeal or amenéd a law or an Imperial
Ordinance in regard to the affTairs of which the
prineinal competency beloﬁgs to him, submit the said
arTairs to the Cabinet Council, together with a draft
for such enactmenty repeal or amendment.

"Article 4.

"Fach Minister ma b virfue of his official
, v

[$4)
o
ct
e
O
H
[ars
<<
O

r by virtue of a special avthorization,

31}

Sseri

e

Min

e
16)]
)]
o
Q
W
Yz

.1 O~dinance in regard to the af-
fairs of whick the principal competency helonzs to
him.

TAriicle 5

"Each ¥Minister may, in rerard to the affairs
of which the prineipal comrctency belongs to him,
issve directions of instructions to the Superintcnd-
ent-General of Metropolitan Police, ths Governor-
General of Hokkaido and the Prefecctural Governorss

"Airticle 12,

"There shall “e instituted Bureaus in ecach
Ministry to takc charge of the Hinistry's affairs
assigned to them recpeetively. The affairs to be so
assigned shell be éefined by the Imparial Ordinance

relating to “he Org

0y

niz=ation of the Ministry con-

cerncd s
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TAr:icle 14,

"There shall be instituted in each Ministry
the following pcrsonnel:

"Parliamentary Vice-Minister

"Vice-Minister

"Parliamentary Counsclor.

"Dircctors of Bureaus.

"Privatc Sccretary.

"Secretaries.

"Clerks.

"Article 15.

"There shall be onz Viee-Minister in each
liinistry, andé he shall be of 'Chokunin' rank.

"Apticle 15.

"re Vice~Minister shall assist the Minister,
co-ordinatc the affeirs of the Ministry, and supervise
the affairs of the Bureaus and Divisions.

"Article 18.

"There shall be one Director in each Bureau,
and he shall be of 'Chokunin' rank. He shall, under
the instructions of the Minister, take charge of the
affairs of which the principal competency belongs to
him, and dircet nd supervise the affairs of the Sec-
tions of his Bureau,"

We now recad exhibit No. 74, presented by the

- .y
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prosecution, which is thc Organization of War Minist-
ry to show the cduties and competence of the Minister
of War, Vice-Minister of War anéd Chiefs of Bureaus
of the [Yar Ministry. (Reading)

"Article 1.

"The Wer !inister supervises the military
{3

=
ac¢ministration of the Army, lcads ané controls of7i-

cers and civiliens in the military service, and -

superintends various departments under his charge.

“Articlie 111,

"A ministeriel Aide-de-Camp is posted in
the War Ministry.

"The Ministerial Aide-de-Camp administers
the affairs of the minister's Sgceretariatc upon the
order of the minister.

"Article V.

"The following affeirs arc adminis'ered in

the minister'!s Secretariate:

[

"l. matters requiring secrecy.

"2, matters connected with the taking
charge of the official seals of the minister and of
the ministry.

"3, matters concerncd with taking charge

of the original books of military orders.

"4, matters conccrning the compilation and
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translation of records.
"5, matters connected with the inspection,
reception, despatch, compilation and kceping of the

official docurients and documents o7 concrete pla

an.
"5, matters conneeted with keeping books

in Charge.

"7. matters concerning management of the

5. matters connected with the colours and
the Yasukuni'! Shrine,

"9. matters concerning rcports and statis-
tics.

"10. ma*ters concerning personncl affairs
of the junior o77Ticials of the ministry.

"l1l. matters concerning the reception of
foreign military officers.

"12, matters eoncerning discivnline in the
ministry.

"13. matters conccrning printing.

"l14, matters not to be manarsed according to
the established regulations and not concerned with
any bureau. ‘

"Article ¥is

"The War Ministry had *he following seven

Burcaus:
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"Personnel Affairs Bureau,

"Military Affairs Bureau.

"Militarv Servicé Bureau,

"Equipment Bureau.

"Intendance Bureau,

"Mcdical Bureau.

"Judicial Affairs Bureau.

"Article X.

"The following business is transacted in
the Military Administration Section:

"l. Matters concerning the fundamental
principles of national defense.

"2, Matters concerning the armament of the
Army and other general military administration of
the arnmy.

"3, Matters concerning the establishment,
peacetime organization and ccuipment of the Army,

"4, Matters concerning the principles of
guarding against danger, defense, alr de’ense, mobi-
lization of the army and of man-power.

"5, Matters concerning the general control
of the military cstimates,

"6, Matters concerning fundamental munition-
al administration.

"7. Matters concerning the control of the
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duties of the air serviee and others connected with
aviation.

"8, Matters concerning maneouvreé and in-
speetion.

"9. Matters concerning allotment of units
and corps.

"10, Matters concerning various regulations
at wartime,

"1, Matters concorning resident-officers
in foreign countries, olficers studying abroad, and
students of the Whole-nation Combat Rescarch Insti-
tute,

"12., Matters concerning Army Minition Re-
segrch Committee,

"irticle XII.

"The following business affairs are managed
in Military Affairs Section:

7 Matters concerning general affairs of
national defense policy.

"2, Matters concerning international regu-
lationse.

"3, latters concerning foreign officers
attached to army units.

"4, Matters concerning general affalrs of

national demobilization.
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"5. Mattecrs concerning army affairs of
Manchuria and China and other eoncerncd with them.

"6. llatters concerning army affairs of
forelgn countrics except Manchuria and China.

"7. Matters concerning conncetion affairs
with Imperial Diet.

"8, Matters conecerning papularization of
national defense spirit and counterOplan for nations?
thoughts.

"C. Matters concerning controlling of di-
rection of parties researching for military affairs.

"Article XIII,

"Military Service Bureau consists of Mili-
tary Service Scetion, Complement Scetion, Defensc
Section, Horse Administration Seetion, and Veterinary
Affairs Secection.

"iprticle X1V,

"'he £rllowing buslness affairs arc managed
in Military Service Sectioh:

"l. Ma“-ters concerning the respective

private's mission (except military police and avia-

[~

on priva“cs.)
"2. Matters conccrning duty and instruction
of Military Musical Division.

"3, Matters coneerning military diseipline,
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morale and diseiplinary 1aws.

"4, lMatters concerning manuals for train-
ing (cxecpt those regarding aviation privates).

¥Ee Matters coneerning incrior duty.

"6, Matters coneerning ceremonies, formal-
ities, and insignizw,

"7. Matters conccrning parade grouncs,
ranges, bridging sites, practice grounds and otler
army facilitics (cxcept those under control of
Defcnse Scetion and regarding aviation atfairs).

"8, Matters concerning militery drilling
in ¢ivil schools and that o young gencratione

YArticle V.

""he following business a2ffairs arc manoged
in Complrment Section:

"}, liatters conccrning military scrvice.

"2, Matters conccrning replocerent of
ofTicers and men.

"3, Matters concerning army demobilization.

"4, Meotters concerning levy

"y, liatters concerning pcrsonnel demobili-
zation.

"6, latters concerning requisitions.

"7, HMatters concerning Rescrvist Associa-

O

tion,
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"Article XVI.

"The following business affairs arc
menaged in Defense Scction:

"1, Matters concerning M.P.'s mission,

"2. Matters concerning military police
(except that in charge of Judicial Bureau) and pro-
tection of military scerct.

"3. Matters concerning spy protcction.

"4, DMatters concerning air defense.

"5, Matters concerning guarding and safety
precautions.

"6, Matters concerning sarrison duty.

"7, Matters concerning construction and
complement of fortifications and lands used for
national deTensce

"8, Matters concerning laws =pplied to
fortified zone, militery management laws applied to
army transport port areas, and ete.

- "0, Matters concernins domanin-and-city
planning.

UArticle XXIV,

"Intendance Bureau consists of Accounting
Section, Audit Seection, Clothing and Provisions Sec-
tion and Building Section.

"Article XXV,
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"Accounting Section transacts the following
businesses:

"]. Matters concerning duty and educotion
in Intendance Division.

"2, Matters concerning estimate cnd settle-~

ment.
"3I. Matters concerning research and consid-
eration of the using of military funds.

"4, Matters conecerning the estimate of
demobilization.

"5, Matters concerning the expenditure of
reserve rfunds, the carrying forwerd of fixed amount,

expenditure of passed Tiscal years drawbacks of the

o]

fixed amount and the expenditure before the opening

f the fisecal

(0]

e

7EOT o
"6. Matters concerning the wartime regule-
tions in Intendance Division.
"7. Matters concerning salaries, wages
and other minor pays and tr-ovelling expensese
"8. Matters concerning the pecuniary intend-

aence and accaounting pfficicls.

"9, Matters concerning various allowances

(@1

5}
i3

purchases in this department.
"Article ZEWIEET,

"Building Section transacts the following
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businesses:

"1, Matters concerning military land and
various buildings (excluding the ones under the con-
trol of Defense Szction, Army Ordnanc: Head Office
and Air Service Head Office).

"2, Matters concerning military land
and the controlling of standard of var~ious building.

"3, DMatters concerning statz-owncd proper-
vies.

"4, Matters concerning investigation, re-

search and inspection of buildings,

"5, Matters concerning completion, supply
and inspectiorn of munitions -- field service goods,
canteen goods, building material and the other
goods, (excluding ones under the control of other
Scctions). ;

"6., Matters concerning investigation, re-
search, 2nd inspection of munitions, (excluding ones
under the control of other sections.)

"7. Matters concerning manufacturing and
storing ecuipment of munitions.

"8. DMatters concerning guldance, gssistance
and inspeotion of the manufacturing of munitions.

"9, Matters concerning stores accounts and

stores accountants. 1
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"Apticle XXIX.

"Medical Affairs Bureau consists of Sanitary
Scetion and Medieal Service Section.

"Article X¥X.

"Sanitary Section transacts the following
businesses:

"l. Matters concerning duty and education
of Sanitary Division.

"2. Matters concerning senitation, unit
sanitation and labour sanitation.

"3, Matters concerning the sanitation of
clothing and provisions, buildings, water supply
and drainagee.

"4, Matters concerning the prevention of
epidemics.

"5. Matters concerning investigation, re-
search and statistics of military sanitation.

"6. Matters concerning various wartime
rcegulations of Sanitary Division.

"Article XXXI.

"fedical Service Section transacts the follow-
ings businesses:

"l., DMatters concerning medical treatment
andé medical care.

W2, DMatters concerning hospitals, dispensery
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and sanatorium,

"3, DMatters concerning crmpletion, supply
and 1nspection of mecdical stores,

"4, Mattcrs concerning investigation, re-
search and inspection of medical stores,

"5, Matters concerning production and
storaze cquipment of medical storcs, (exeluding cs-
-ablishment and manazement).

vé. llatters concsrning guidanco, assist-
ance and inspection of medical stores industry,
(exeluding the oncs under the control of Audit
Scetion.)

"7. Lattcrs concerning physical examina-

"8, latters corcerning pension diagnosis
and discharge from service by disease and wound,
. Matters concerning Japonese Rec@ Cross
Socicty and rclief scrvice organizotions of the sick
and wounded.

"Article XXXII.

"Judicial Affeirs Bureau transacts the
following busincssess

"l. Matters conccrning duty and eduecation

of Judicial Division,.

"2. Iatters concerning the administration
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[

of justice of the military affairs.
"3+ Motiers conecerning s prison.
"4, DMatters concerning amnesty, provisional

rcleas

2

, and the executions of criminals.
"5, liatters concerning w-rtime various

rcgulations of the Judliecial Department."
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We now recd Fxhibit No. 75 presented by the

gprosccution which is the Imecricl Ordinrcnce relnting

4tc the orgonizetion of the Minstry of Navy to show

Lhe duties cnd compctence of the Hinister of the Nevy,

the Vice-Minister of the Nevy snd the Chicfs of burecous

LS the Navy HMinistry:

"Article-l. The Minister of the Navy shell
pontrol ncvel administration, shell superintend Neval
Scrvicemen end Nevel Civilians, cnd shell supervise
the cgencies under his jurisdiction,

"Article 3. Theére sh2ll be instituted

13 id jutents in the Minstry of the Navy. They shall,

14 pnder the instructions of the Minister of the Nrvy,

15
16
17
18

19

21
22
23
24

25

teke ehcrge of the affeirs of the Secretsrist of the
said Minister,

"prticle 6. Thereshall be instituted in the
Ministry of thc Navy the following cight Burecus:
Neval Affeirs Burcou, Armements Eurcéu, Personnel
Bureccu, Educctionel Burecu, Munitions Bureau, Mediceal
Affairs Burcecu, Accounting Bureau, Judicilel Affairs
Burc-u.

"Article 7. There shell be instituted in
the Ministry of the Nevy the First Section, the
Sceond Section, the Third Section end the Fourth
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Section,

"Article 8. Thr First Section of the Navel
Affeirs Burcesu shall teke chrrge of the following
affelirs:

"1, Mctters coneerning nevel zrmements end
othcr metters concerning nevel administration in generel.

2. Mrtters concerning the eonstruction or
orgonizatinon of, ond service aboerd or zt, wrrships,
units, offices r£nd schools.

"3, Mctters coneerning the orgrnization #nd
service of wershins =nd units.

"4, Mctters concerning nevel discinline
cnd morale,

"5. Motters cecneerning navel menecuvers,

"6. Mrtters eonnecrning ncval revicws.

"7. Metters concerning ceremonies, etiquette,
uniforms and flegs.

"8, Matters concerning wershirs cnéd wesnons
of wer ond other munitions in genercl.

"9, Mctters concerning gucrding snd defense.

‘ "Artiecle 9, The Seeond Section of the Nrvel

Affeirs Bureau shell teke charge »f the following
metters:

"l. Msatters concerning netionel defcnse

pOliCY.
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"2, Mrtters concerning interncstional conven-
tions #nd ncrsonnel disvrtched abrocd.

"Artiele 9 (Sceond) The Third Scetion of
the Nevel Affairs Burceu shell tcke éheorge of the
following metters:

"l:. Mzttt rs eoncerning the use of engines.,

"2, Mztters eonecrning constructions sborrd
werships.

"3, Mctters concerning the mcintenanee and
preservotion of warships.

"Article. 9 (Third) The Fourth Scetinn of the
Naval Affeirs Bureanu shall toke cherge of the follow=
ing mett rs:

"l Lirtters eoncerning the disscmincstion of
consc¢iotusncss relrting to netionsl defense.

"2, Mettcrs concerning the guildrnee of
org:nizatidns connceted with navel offeirs,

"Article 9 (Fourth) There shall be instituted
in the Armements Burcru the First Seetion, the Second
Scetion £nd the Third Section.

"Article 9 (Fifth) The First Sectlon of the
Armements Burccu shell trke cherge of the foilowing
metters:

"1, Metters concerning prepcrertions for the

moblilizrtion of nevsl forces.
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"2. Mettors concerning lictionsel Gencral
Mobilizction in generel.,
"3, Mattcrs conccrning the prescrvetion of

wezpons of war snd other munitions,

"4, Mcttors conecrning requisition.
"5. Mettors concerning equinments on lend
end geg M
THE PRESIDENT: Dr. ONO, some of thesc matters

arc mftcri?l, but most of them 2re not. It 1s very
obvious you will never have occasion agein to refer
to most of thcsc things. They cre not glving us ony
help; they are wrsting our tine,

MR. CNO: -Since some of the defendents were
Ministcrs of Wer or of the Nevy or were chiefs of
burcaus in those ministrics -- vice-ministers or chiefs
of burccus in thoseministrics -- I wished to meke clee
the basis of the laws coneerning these orgenizations
with o view of elerifying their individuel res~onsi-
bility.

THE PRESIDENT: Ye fully enrrceicte theot,

We should know cxnetly under whet ordinences or statutes
the different ministers or vice-ministers hove operoted,
but it isn't nccessary to go into so much detoil,

MR. ONO: With this I shell conclude my recd-

ing of this document,
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Ve now recd exhibit No. 76 precsentcd by the
prosccution which is the Imperial Ordinence releting
to the orgenizetion of the Ministry of Foreign Affairs:

"irticle 1, The Minister of Foreign Affeirs
shell control affairs relzting to the conduct of
politicol offairs coneerning forecign countries, %o
the protcction of Jeopanese commercicl affeirs in foreign
countrics ond to Jepancse subjects residing in forcign
countrie¢s, ond dircet and supcrvise Jevenesc Diplometic
and Consular Officers.

WThe Minister of Forcelpn Affeirs shall direcet
end suvervise the Jdenriese Ambossecdor Extrezordinary

0 Menchoukuo in rcgerd to those

«r

cnd Plemipoteniiairy
affairs of the Kwentung Bureau which pcertcin to ox-
ternal matters.

"Article 4., There shall be instituted in the
Ministry of Foreign Affairs the following six Rureaus:

"Eest Asistie Bureau, Furepccn and Asiatie
Burecu, Amcrieen Buresu, South Sces Buresu, Commereial
Burecn, Buresu of Trectlies ond Conwentions.

"Artiele 5. The Fost Asistic Burecu sheil
trke cherge of diplometic affcirs concerning Menchoukuo,
Chinc, Hongkong cnc¢ Amoy.

"Article 6 (Third) The South Seczs Burezu

| shall take cherge of diplometic affeirs coneerning
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Thailsnd, thc Philippine Islends, Indo-Chinc, Burnco,
Melayc, North Bornco, the East Indics, Australia,

New Zeceland, thc other Oceanic islands, and the Antaretic
rcgion,

irticle 7, The Commercial Purcau shell take
cherge of ¢ffzirs concerning cormerce £nd ncovigetion.

"Article 8. The Pureau of Trenties cnd
Conventions shell teke cherge of offeirs relsating to
trectics and conventions ¢cnd to metters concerning
extcrnel lews and regulstions.”

THF INT:RPRFTFR: The EFnglish trenslations
of pert 1 2nd pert 2 of Article 6 were missing end I
shcll rezd them now:

"Article 6. The Furopeon cnd Amcrican Affzirs
Burecu shall tcke chorge of such diplometic affairs
as ere not handled by the Asiatic Burecu, the Ameriesn
Burezu ond the South Scos Bureou.

"No. 2, Article 6. The Americen Burceu shall
hendle metters coneerning immigrction cnd the grenting
of visas zs well &s diplomctice zffalrs relzating to the
countries of America, including Cancdz, cond its
dependencics excluding the Philippine Islconds.™

MR.ONO: Ve now rezd cxhibit No. 77 presented by

the prosecution which is the Militery @rdinence No. 1

concerning [ilitery Ordinoncc. This will show thrt

— —e e ——
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the Militery Ordinence concerning the command of Army
end Navy is of different nature from other Imperial
Ordinances.

"Article 1. The reguletion conc¢rning the
commend of Army, Nevy which has gone through Impcriel
approvel is scid Militery Ordinance.

"Artiele 2. The Ordinance which neccessitate
to put to publicity, is signed by the Emperor with

His Instruction ond Army or Nevy Minister conccrned
countersigns end writes dowm the deotc.

"Article 3. The Drdincnee is issucd on the
Dfficizl Gozetlbe.."

THE PRESIDENT: That seems to be =z very

poor treonslotion from the Jepsnese into English., I

em referring to exhibit 77.

MR, ONO: This exhibit is an exhibit nresented
by the prosecutien snd I hewe resd from the exhibit as
prcsentcd by the prosecution with trensl-tion attached.
I hope thet any troanslztion matters will be rcferred

ta the Longuoge Board,

THE PRESIDENT: We apprcciste what you say.
Fhe Lengucge Scction might cttempt @ better transiation,

We will edjourn now until half past ninc

(Wherecupon, ot 1600, an a2d journment
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wes tcken until Friday, 28 Februory 1947,
at 0930.)

- e e -
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