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Friday, 28 Februery 1947

\ - = -

INTERNATIONAL MILITARY TRIBUNAL
FOR THE FAR EAST
" Court House of the Tribunal
War Ministry Building
. Tokyo, Japan

The Tribunal met, pursuant to adjournment,

at 0930.

Appearancess
For the Tribunal, same as before with the
exccption of: HONORABLE JUSTICE E. NORTHCROFT,
Fember from New Zealand, now sitting.
For the Prosecution Section, same as before.
For the Defense Section, same as before,

The Accused:
All present except OKAWA, Shumei, who is

represented by his counsel,

(English to Jopanese and Japanese
to English interpretation was made by the

Language Section, IMIFE.)
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MARSHAL OF THE COURT: The International
Military Tribunal for the Far East is now in ses-
sion.,

THE PRESIDENT: Mr. Horwitz.

MR. HORWVITZ: Mr, President, when the
Tribunal rose yesterday afternoon the President
commented upon the translation of exhibit 77. As
you will recall, these documents were presented in
the very early stages of the case. At that time
the question of mechanics of translation and cor-
rections was not yet worked out. These partieular
documents, presented at the very time they were,
presented a particular problem. Both the Japanese
version and the English version were supplied by
th2 Japanese Government and certified by the Govern-
ment., In view of that fact we felt that both
versions were in a sense official copies and both
were originals. Ve did not feel that we had a right,
therefore, to change the translation. However, we
feel, as both the defense and Tribunal feel, that
certain of these documents, their translation
is 1nadequate. In view of this the prosecutibn nro-
poses to submit new translations for certain of
these documents to the Board of Translation for

approval. ™hen the Board approves these translations
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they will then be submitted to the Tribunal in
substitution for the older translations. !Mr. Logan
advises me that the defense consents to this pro-
cedure.

THE PRESIDENT: The Tribunal must have
good English translations of the Japanese originals,
and evep the Japanese Foreign Office is capable of
supplying bad ones. I do not know why you felt
obliged to tender bad translations. You could have
got a good one at dhe start. These translations
are not evidence in themselves that you must tender
because the Japanese supply them.

Dr, CHNO.

HR. ONO: Ve now read exhibit No. 78
prescented by the prosceution, which is the Regula-
tion of General Staff Office to show the functions
of the Gencrel Staff Office and the duties and
competence of the Chief of General Staff.

(Reading): U"REGULATION OF GENERAL STAFF
OFFICE.

"l. The General Staff O0ffice is the
place to supervise Netional Defense and Logistics.

"2. A general or a lieutenant-gencral is
appointed by the Emperor to the post of the Chief

of the General Staff, and is placed under the direct
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command of the Fmperor, attends the war eouncil,
takes charge of the formation of plans for national
defense and strategy, and supervises the General
Staff Offiecc.

"3.  The Chief of the General Staff
supervises those military officers who occupy
the posts of staffs, takes charge of their educa-
tion and superintends the Military Staff College
and Land Survey Department.

"4, The Deputy Chief of the General
Staff assists the Chief and takes charge of tle
whole office.

"5.. The Director of cach Department of
the General Staff Office is respensible to the
Chief, superintends the heads and others of the
sections and controls their main duties.”

Te now read exhibit No. 79 presented by
the prosecution, which is the Imperial Ordinance
relating to the Organization of Naval General Staff
O0ffice to show the functions of the Naval General
ctaff Office and the duti:s and competenee of the
Chief of Naval General Staff Office.

(Reading): "Imperial Ordinance relating
to the Organization of the Naval General Staff

Office. (As of Deeember 7, 1941),
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"Article 1. The Naval General Staff
Cffice shall take charge of matters concerning
national defense and the use of armed strength,

"Article 2. There shall be the Chief of
the Naval General Staff Office. He shall be per-
sonally anpointed by fhu Emperor.

"The Chief shall be direetly subordinate
to the Emperor, take part in the confidential
affairs of the Emperor's headquarters and control
the Naval General Staff Office.

"Article 3. The Chief shall take charge
of plans for national defense and for the use of
armed strength, and shall transmit matters con-
cerning the use of armed strength.

"Article 4. There shall be instituted
in the Naval Gencral Staff Office the following
personnel:

"Vice-Chief; Adjutants; Divisional
Directors; Sectional Chiefsj; Staff Memberss; 'Tsukit
(Assistants). |

There shall, as necessity may require, be
instituted Officers, or High Civil Officials, as
'Shusshi! (Attendants) in addition to the personnel
mentioned in the preceding paragraph.

"Artiele 5, The Vice-Chief shall assist
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the Chief, supcrvisec the Divisions and coordinate
the a¥fairs of the Divisions." |

Skipping to A-ticle 7:

"The Divisional Directors shall, under
the orders of the Chief, direct the Seetional
Chiefs and lower personnel, and take charge of the
affairs of which the principal competency belongs
to them, respectively.

"The Sectional Chiefs and the Staff Mem-
bers shall, under the orders of their respective
superiors, cngage in the discharge of their duties.,

"Article 10., There: shall be instituted,
at the Japancse Embassies and Legations abroad,
Combatant Officcrs as E.bassy and legation Naval
Attaches and Assistant Naval Attaches, and the
Chief shall control them,

"In addition to the personnel mentioned
in the preceding paragraph, Officers, Special
Service Officers, "arrant Officcers, Non-commissioned
Officers, Men and 'Hannin' Civil Officers, may be
attached as 'Tsuki' (Assistants) to thc Japancse
Embassy Faval Attaches serving in Manchoukuo and
the Republic of China."

We now read exhibit lo. 80 presented by

the prosccution, which is the Ordinance of
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tDATHONEI' (Imperiel General Headquarters).
This will show the setup of 'DATHONEI.' We read
Arficles 1l and 2:

"1, The Suprcmc Command is established
under the direct command of the Emperor, which is
called 'DAIHCNEIL.!

"!'DATHONEI' is organized in wartime or
incident-timec in case of necessity.

"2. The Chiefs of General Staff and
Naval Staff arc the chief of cach staff, whose
duty is to take part in the¢ highest momentous
affairs, to make plan of epcration and eonsider-
ing last objecet, to arrange the cogneration and

the united action of Army and Navy."
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We now read exhibit Noi 81 presented by
the prosecution which is the law of the Houses.
This will show the organization and functions of
the Imperial Diet.

(Reading): "Law of the Houses.

"Article 1. An Imperial Proclamation
?or the convocation of the Imperial Diet, fixing
date of its assembling, shall be issued at least
forty cdays beforehand."--

THE PRESIDENT: These details are not
necessary.

MR. ONO: (Reading continued)

"Article 2. The lMembers shall assemble
in the Hall of their respective Fou: 25, upon the

day' -~

the

I shall then omit readin» furfther because

of this -- because their relevance is not very great.

I wish to point out to the Tribunal that in Japan

there was also a Parliament and that there was also

a FEouse of Representatives elected by popular vote.

THE PRESIDENT: That is sufficient for the

time being. If in the course of presenting the

defense it becomes necessary to refer to the powers

or authorities of the Parliament you may do so to

the extent required.
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MR, ONO: Thank you, sir.

e now read exhibit No. 82 presented by

the prosecution which is the Imperial Ordinance

concerning the House of Peers. This will show the
4

organization and functions of the House of Peers.

|
5 ;
THE PRESIDENT: There is no need to read
6
Rt T . ‘
7
MR. ONO: We now read exhibit No. 83
8
presented by the prosecution which contains the |
9 %
ordinance concerning the organization of the Privyy *
10
Council and the regulations Tor the conduct of
11
business of the Privy Council. These will show the
12

organization and functions of the Privy Council. \
1 3 |

THE PRESIDENT: Well, the Privy Council \

has frequently been mentioned in evidence.

14

It may ‘
15
; be desirable to know just how it functions but you
16

eed not read the whole of this. Actually, I do not |

e hink it is necessary to refer to any of it at this
1

tage. We all have some familiarity with its oper- !
1
s tions. If we are in doubt we can use this exhibit.
‘ |
2 MR. ONO: 1
21

Among the accused there are several

22.ho have been Privy Councillors and for this reason

- would like to read the most impmortant articles but

N

lt the whole text, and this is 2lso mentioned in the

l
Z;T ictment.,
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THE PRESIDENT: Brigadier Nolan set out the
functions of this body very clearly in his address.
You do not contest the accuracy of anything he said?

MR. ONO: We have no idea of contesting what
Brigadier Nolan has said but we should like to give
an accurate idea to the Court of the organization of
the Privy Council.

THE PRESIDENT: You can do that in brief
terms., There is no need to read the whole of this
ordinance.

IlR. ONO: We want to read the very important
yarts of 1it.

(Reading): YOrdinance Creating and Regulating
the Privy Council.

"Article I. The Privy Council shall be
the place at which it will be the Emperor's pleasure
to attend and there hold consultation on important
matters of State.

"Article II. The Privy Council shall be
composed of a President, a Vice~President, twenty-four
Councillors, a Chief Secretary and Secretaries. The
number of full-time Secretaries shall be fixed at
three.

"Article VIII. Though the Privy Council is

the Emperor's highest resort of counsel it shall not
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That is all, sir.

We now read exhibit No. 84 presented by
the prosecution which is the General Mobilization
Law, This will show the contents of the Japanese
general mobilization law. his will also show that
in order to issue Imperial ordinances based on this
law it was necessary to incvire the National General
Mobilization Commission established by this law.

The set-up of the said commission will be proved
later on.

THE PRESIDENT: Here again you can tell
us all we need to know in brief terms.

"R. ONO: (Reading) "General Mobilization
Law.

"Article 1. The term national general
mobilization as used in this law denotes the control
and operation of human and material resources in order
that the nation may be enabled to display its total
power most effectively for the realization of national
defense purposes in time of war (including an incident
corresponding with a war, the same applying correspond-
ingly to the following parts).

“"Article 2. The term general mobilization

goods in this law denotes things listed below:
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(1) armamen:s, war vessels, ammunitions and other
military goods, (2) garments, foodstuffs, beverages
and fodders which are necessary for national general
mobilization, (3) medicines, medical instruments,
other sanitary materials and veterinary materials
which are necessary Tor national general mobilization,
(4)1"-~

THE PRESIDENT: Dr. ONO, I am told that
the first eleven articles have already been read.

In any event we want to know when these particular
articles which we allow you to read were enacted.

It appears that this 1s a consolidation of a number
of laws made in different years. We want to know
which particular law was made in any narticular year.

MR. ONO: The text I have been reading is
law No. 55, dated April 1, 1938, which consolidates
all the previous laws. This law being very complicated,
I wish to ask your Honor's permission to reaé only -
Articie 50.

(Reading) "Article 50. The National General
Mobilization Commission shall be established to respond
to inquiries from the Government regarding important
matters relative to fhe enforcement of this law,
(exclusive of those pertaining to the military rules).

"Rules governing the National General
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Mobilization Commission shall be nrescribed by
Imperial Ordinance."

We shall zive explanations concerning the
National General Mobilization Commission later but
I want to point out that the members of this commis-
sion were chiefly members of both Fouses of Parliament,
the Zouse of Representatives znd the House of Peers.

We now read Exhibit No. 87 presented by
the vrosecution which is the Imperial Crdinance
relating tc the Organization of the Ministry of
Overseas Affairs tc show the duties and competence
of the Minister of the Overseas Affairs.

(Feading) "Article 1, The Minister of
Overseas Affairs shall suvervise affairs ccncerning
the Government-General of Chcsen, the Government-
General of Taiwan, the Government of Karafutc and
the Government of the South Seas, and shall super-
intend the business ¢f the Toye Takushcku Kabushikil
Kaisha (Oriental Develovment Company, Ltd.).

“"The Minister of Overseas iaffairs shall,
with the exception of matters concerning foreign
affairs, assume centrol of affairs concerning
emicraticn and of affairs ccrncerning the guidance
and encouragement of overseas develooment enter-

prises ir other than Manchuria and China.
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"The Minister of Uverseas Affairs shall,
in cornectior with the affairs mentioned in the
preceding paragraph, direct and superintend the
Ccnsular Offices concerned acting through the
Minister of Foreign Affairs.®

We now read exhibit No. 88 presented by
the prcsecution which is the Imperial Ordinance
relating tc the Crganization of the Ministry of
Home Affairs to show the duties and comvetence
of the ¥inister of Home Affairs,

(Reading) "4irticle 1. The Kinister of
Heme 4Lffairs shall supervise affairs ccorcerning
local administraticn, the election of members of
legislative ac¢semblies, vclice, public werks, local
prlanring, city planning, air defense, geography,
publication, conyrights, and colonization; and
shall suverintend the Surerintendent-Gereral of

Iletrcpolitar Folice, the Governor-General of Hok=-
kaidc and the Frefectural Governors,

"Lirticle 4, There shall be instituted in
the Finistry of Home Affairs the following four
Bureaus:

“Local Affairs Burea,

"Police and Public Order Bureau,

"Natioral Lamd Burezu.
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"Aif ﬁefense Bureau,

"irticle 5. The Local Affairs Bureau shall
take charge of the followirg affairs:

"l. Matters concerning the election of
members of legislative assemblies."

TEE PRESIDENT: ¥Why read all this?

MR, CNO: Ther I shall stop here.

We now read exhibit No. 89 presented by
the prosecutior which is the ordinance relating
to the Organization of the Ministry of Funitions
to show the duties and competence cof the Mirister
of Munitions.

THE PRESIDENT: It is hardly necessary to
read that.

MR, CNC: It is to prove the crganization
cf the Muniticns affair ir time of war,

THE PRESIDENT: If you have tc rely on it,
you can noint ocut the particular provision that is
relevant. .

¥R. (i10: I shculd like to read only
Article 1.

(Reading) "Crganizaetion of the Miristry
of Munitions.

“"Article 1., The Ifinister of Munitions

shall administer the following affairs:
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"l. Matters concerning the fundamentdls
of National mobilization.

"2. lMatters concerning mining and the
manufacturing industry in general,

"3, Matters concerning the production,
distribution, consumption and prices ¢f the producis
of mining and the manufacturing industry (excent
the rolling-steck, sofety apparatus for railway
signals, ships, artic)es for ships, prcducts of

the textile irndustry and other vnrcducts of the

civilien ccnsumption: hereinafter tc bhe called
ccllectively the material under the jurisdicticn
of the Ministry).

"4, DMizntters ccncerning the prcduction
ccntrol, ordering and procurement of raw materials
and materials for nrincipal munitions and of speci-
fied muniticns.

ne, Matters corcerning such controls over
the utilization of privcte factories and the guidance
ccnecerning their equipment and management as are
needéd tc meet rwilitary demand.

"6, Matters concerring the management of
labor,}wages, adjustment cf funds (except matters

ccncerning the preocurement of funds) and centrol of
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accounting (excent mntters corncerning the increase cf
dividend) in the entervnrises whose »urpcse is the
production or distributior of the material under

the jurisdiction of the liristry or electric power
(ir case the enterprise is concurrently engaged in
the undertaking for other rurpcses, this orovisicn

is apnlicable onlv tc that part cf the enterprise
which is being onerated fcr the above-mentioned
rurocse; ~ereinafter tc be called the enterprises
under the jurisdiction of the Miristry.)

"7. Matters ccncerring electricity and
hydraulic pvower for the generaticr of alcohol and
petroleum,

"The Minister of Kuritions may, if necessary
fcr the execution of the affairs mentiored in Number
1 c¢f the preceding paragraph, request other Govern-
ment offices ccncerned tc furnish him with reference
material cr explancticns.”

We row read exhibit No. 90 presented by
the prosecutior which is the Imperial Crdinance
relating to the Organizeticn of the Grecter East
Asia Affairs Ministry tc show the duties and compe=~
tence of the !"inister of Greater Fast Asiatic Affairs.

(Reading) "“iArticle I. The Minister of

Greater East Asiatic Affoirs shall administer the
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o

execution of varicus political =ffairs (exceprting
purelv diplomatic affairs) concerning Greater East
Lsia (herein and hereafter defined as excluding
Japan Proper, Korea, Formosa and Saghalien), affairs
concerning the protection of the comrercial interests
of Japan in the countries within the aforeszid sphere,
cffairs concernirg Japanese subjects residing in
that sphere and =ffairs concerring emigration, colo~
nization and cultural works in that sphere,

"The Minister cf Greater Fast Asiatic
Affairs shall surerintend nffairs concerning the
KWANTUNG Bureau ard of the Scuth Seas Government
Cffice.

WThe Minister c¢f Grecter East iAsiatic
Affeirs shall direct and supervise diplomatic and
cornsular cfficials stoticned in Gre-ter East Asia
in respect ¢f the affairs specified in the first
paragraph,

mirticle II. There shall be instituted

the following four Bureaus in the linistry cf
Greatex East Asiatic Affairs:

"The Genersl LAffairs Burecou

"The lManchurian Affairs Bureau

"The Chinese Affairs Bureau

"The Southerr Area Affairs Bureau,”




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

23

17,525

There is a point cn which I would like to
draw thé attention of the Court. This orgcnization
has been established by ar Imperial Ordinance of
Noevemwber 1, 1942. By this, diplomatic matters
ccnecerning the Gre-ter East Asiz Sphere have been
practically put intc the hands of the #inister of
the Great Last Asia, In consequence, the prerogatives
of the Foreign I'inister have been circumscribed just
that much.

IR. ONC: DNot "prerogatives" but "competence."

THE IFTERPRETER: "Ccmpetence.!

I should like to point cut -- draw the
attention c¢f the Court tc the fact that the creani-
zaticn of the Foreign lNinistry, which I read yester-
day, had been established before the present Imperial
Ordirance.

We now read exhibit No. 91 presented by
the prosecution which is the Imperial Ordinance
relating to the Organizaticn of the Ministry of
Fducztion to show the duties ocnd competence of the
Iliinister of Education,

(Feading) "irticle 1., The Minister of
Fducation shall administer affalrs concerning edu-
caticn, nrts, sciences and rcligion.

“irticle 4. There shall be instituted in
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the linistry of' Zducation the fcllowing seven
Bureaus:

"Special School LAffairs Bureau

"Common Schoecl Affairs Bureau

"Vocaticnal Schcol Affairs Bureau

"Social Education Bureau

"Physical Trairing Bureau

"Text-Books Bureau

"Religion Bureau."

That ds allg

We now read exhibit No. ©2 presented br
the prosecution which cortains the Imverial Ordinance
relating to the Organization of the Priscner of War
Infcrmation Bureau and the Imrerial Ordinance re-
lating to the Priscner of War Internment Camp. These
will show the reguleatiors concerning the Priscner cof
Wor Infeormation Bureau and the Prisoner cf War
Internment Camp.

Page 3.

(Iieading) "Orgeonization cf The Priscrer
of Wer Infcrmation Bureau.

"irticle 1. The Prisoner c¢f Wer Information
Burcau shall be under the jurisdicticn of the
Minister of VWar and take churge cf the following

affoirs:
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"l1. Investigction concerning the state of
the detenticn, movement, release on parocle, exchange,
escape, hospitalization and death of priscners of
wer and matters concerning the makirg and amending
of theilr individual recprds.

"2. latters concerning the ccrmunication
of conditicns of priscners of war,

3. Matters concérning th= custody of
articles and wi'ls left by priscners cf war who
have been released on parole, exchanged, escaped
or died =t hospital, dressing station or a Priscner
of War Internment Camp and forwarding of these
articles to the bercaved families or other related
PErSONS.

"4, DMatters concerning the handling of
money z2nd articles precsented to or sent by prisoners
of war,

"=, Matters concerning information obtnined
by the army and the Navy with regard to the enemy
war dead ahd the handling of articles and wills left
by them and articles found in the battlefields,

. "é. Investigation irtc conditions of
perscns who have been taken prisoner ir an ehemy
country and ratters ccncerning the assistance to

the communication between these persons and their
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1 families and other related persons in Japan,"
2 Wie gkip to Artiecle 3.
3 Mirticle 3. The Prisoner of War Information

4 Burcau shall be loecated in Tokyo.

b "irticle 4, There shall be instituted
6 cne Dirceter and feour Secretarics (Jimukan) in

7 the Priscner of War Infcrmoticn Bureau, Howewver,

‘. : the nurber of Secretarics (Jirukan) may be increased

as may be necdcd.
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"The Director shall be appointed from
among Genersls and Secretaries from among Army or
Navy commissioned officers below uajor Generzsl or
Rear Admiral or higher officials (kotokan) of the
Army or the Navy.

"In addition to the Secretsries (Jimuken)
mentioned in the first Paragraph, Secretaries
(Jimukan) may be appointed by the Cabinet from among
higher officials (Kotokan) of the Government
offices concerned in acedrd-nce with the recommenda-
tion to the Throne by the kilnister of war.

"There shall be instituted seme clerks
(Shoki) in the Prisoner of Wer Informstion Eureau,
who shall be of 'Hannin" rank.

"Article 4.

"The Director shall be subject to the
direction snd supervision of the iinister of Wer
and superintend affgirs of the buresu.

"Artiele 5.
"The Director may request the Army

and the nNsvy units concerned te furnish him with

' necessery infermstion in connection with the

affairs under his jurisdiction.
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“Article 6.
"Each Secretery shell taske cherge of his
assigned affeirs by order of the Lirector.
"Article 7.
"Clerks shall be engasged in routine affairs
by erder of their superiors"

“The Prisoner of %zr Internment Camp

“Artiels 1.

"The Prisoner of wsr Iinternment Camp is s
place under the jurisdiction of the kinister of
Wer for the internment of prisoners of war,

"Artiele 2.

"The Prisoner of %Wer Internment Csmp
shall be esteblishéd ag nacsesity srpises. Its loca-
tion, opening and closure shall be decided upon by
the kinister of War,

*articie 3.

"The Prisoner of iwer Internment Camp shall
be administered by the Commander in Chief of 2n
Army or z Gerrisen as provided for by the kinister
of Wer and sh2ll be superintended by the kiinister
ef Var.

“irticie %,
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"There shall be instituted the following
personnel in the Prisoner of Wzr Internment Comp:

“"Commandant,

"Staff members.

"Non-commissioned officers and civil
officials of 'Hannin' renk. |

"Article 5.

"The Commandent shall be under the commend
of the Commander in Chief of an Lrumy or =2 Garrison
and superintend affairs of the Camp.

"Article 6.

“"hach steff member shall tske cherge of his

essigned affairs by order of the Commsndant.
*Lirticle 7,

"Non-commissioned officers snd civil offic-
iels of 'Hannin' rank shsll be engeged in routine
affairs by order of their superiors.

“irticle 8,

"The Commander in Chief of =2n Army or =
Gzrrison mey, if necessery, deteil his subordinates
to =ssist in the execution of =2ffzirs of the Cemp.

"Those who have been deteiled in sccordance

with the provision of the preceding Par=grsph sh-ll




! be subject to the direction and supcrvision of the
2| Commsndant of the Comp, "
3 We now read Exhibit No. 93 presented by the
: prosecution which zre Imperizl Ordinances concern-
2 ing Appointment of Service iinisters. These
2 Ordinsnces will show part of the Orgesnizstion of
? the Jepeonese Cabinect. Concerning the objective of

" : these ordinecnces 2 certain witness will testify |
i leter on. 1 will rezd only the Imperis1 Ordinence
. No. 63 and 64, of the Year 1936. Pages No. 5 amd 6
i: of English trenslation.
= Now we read exhibit lio 93, presented by
o the presecution, which are Imperisl ordinsnces

< i concerning appointment of service liinisters.

i& These ordinances will show pzrt of the

. 7 organizatisn of the Jzpanese Cobinet. Concerning
18 the objective of these ordinsnces = certsin wit-
19 ness will testify later on. I will resd only the
20 Imperis1 Ordinonce numbers 63 =2nd 64 of 1936, pcges
21 5 znd 6 of the English text.
22 “Imperizl Ordinances of 1936.
23 "1. ALppointment of the kinister of VWeor,
24 Imperisl Ordinance No. 63 (=amendment of the orgsni-
25




17533

zation of the lidnistry of Mnf), promulgated on lsy

24418, 1936,

- “"The following amendment shall be made

s of the organizstion of the bMinistry of VWar:

: "jNo. 1 of the Remorks in the appended table

: shell be amended to read No. 2 and the subsequent

; Numbers shsll be moved down in order, and the fol-
'!’ ; lowing Number shzll be zdded =s No. 1.

: "l1. Persons to be appointed liinister or

- Vice Minister sh2ll be Genersls in sctive service.

1: “"Supplementary Provision.

= "The present Ordinance shall be enforeed

= ¢s from the date af promulgnotion.

i "2. Appointment of the liinister of the

16| Nevy, Imperirl Ordinance No. 64 (rmendment of the

. 17

18

orgonization of the lMinistry eof the Nevy), promul-
gated on oy 18, 1936.

19 "The following =mendment sholl be mede of
20 the ergenization of the Ministry of the Navy:

21 "No. 1 of the Remerks in the appended teoble
22 shall be amended to read No., 2 znd the subsequent

23| Numbers shzll be moved down in order, =nd the

24| follewing Number shsll be ndded as No. 1.
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"l1. Persons to be szppointed Minister and
Vice Minister shell be admir:z1ls in zc¢tive service."

THE PEESIDENT: The accused HIROTA wes
Prime kiinister ot thet time, 2s sppesars from the
exhibit.

MR. SMITH: I think there mey be some doubt
sbout that date, your Honor.

THE PRESIDENT: I sm going by the exhibit
exhibit 93, pege 5.

ik, BROCKS. If your Honor pleese, while
we hsve = breck here on this procedure I would like
to cell the Court's attention to prosecution exhibit
83, on prge 4, the reguletions for the conduct of
business of the Privy Council, Articles 1 #nd 2.
Article 1 provides thst "the Privy Council shall
fermuleste its opinion en matters submitted to its
deliberotion by order of the kmperor"; =nd Erticle
2 thst "the Privy Council eznnet receive petitions,
representeotions, or other communicetions from the
Imperisl Diet, from either House of the srme, from
any Go&ernment Office, or from rny of Jepanesc sub-
jeets whetever."

These meke eclear the n-oturce of the body =2s
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purcly an advisory body, and were left out in the
fermer reading.

THE PRESIDEAT: I den't think any of us
thought it wes an executive body. It mey be for-
melly so. The English Privy Council is formelly
the executive.

IEE LONITOR. ¥as that “"formerly" or
“form-lly"%

THE PRESIDENT: F-o-r-m-s-1-1-y.

Lk, ONO: %e now read exhibit No. 94 presen-
ted by the prosecution, which is the Imperizl Ordin-

eance relesting tc the Orgsnizastion of the Liinistry

of the Imperi-1l Houschold, to show the duties =nd

competence of the iinister of the Imperisl Household.

"ARTICLE 1 - The idnister of the Imperi=l
Household shall be of 'Shinnin' renk. He shell be
responsible for assistrnece to the Emperor in o211
effeirs perteining to the Imperisl Household."

THE PRESIDENT: That is =11 you need to
tell us.

iK. ONO: Ve now resd exhibit No. 95 pre-
sented by the prosccutien, which is the Imperisl

Ordinsnce relsting to the Orgenizetion of the Office
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of the Lord Keccper of the Privy Sersl, to shew the
duties rnd competence of the Lord «ccper of Privy
sesl,

"ARTIC ;. 1 - The Office of thc Lord Kecper
of the Privy Se-1l shrll keep custody of the Privy
Scrl end the Gre t Scal, »nd toke charge of affeirs
concerning Impcricl licseripts, Imperiol licssages
snd other dscuments of the Inner Court.

"AKTICLE 2 - The Lord Keeper ef the Privy
Senl shall be of 'Shinnin' rank. He sholl regulerly
assist the Emperor »2d supervisc the 0ffice of the
Lord Keeper of thce Privy Seel.

ARTICLE 3 - The Lord Keceper of the Privy
S€al shell refer to the idinister of the Imperiszl
Household ‘the confcrment of Court unronks »nd Orders
nn the personnel of the Office of the Lerd Keeper
of the Privy Sczl ond other mattcrs concerning the
promotion snd dismiss»} of such personncl.

“+fHIICLE 4 - There¢ shall be instituted in
the Officc of thc Lord Kecper of the Privy Sesl the
following personnel:

"Cief Priv._te Seccretsry.

“Privote Scercterices.
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"Clerks,

"ARTICLE 5 = There shzll be one Chief
Private Secretery of 'Chokunin' renk. He shell take
cherge »f documents.

“ARTICLE 6 - There shell be two full-time
Private Secretarics of 'Ssnin' renk. They shall
teke charge of documents and general affeirs.

“ARTICLE 7 - 1he Clerks shall be of ‘'Hon-
nin' rank. Thecy shall engege in genersl affairs.”

V¢ new read Exhibit No, 97 presented by the
Prosccution which sre the Imperi=al Ordinanccs cen-
cerning Appointment of liinister without Fortfolio.
Thesc will sheow the number of Ministers without
Portfolio wes increcsed from three to four in 1943.
Only the Ordinsnce of November 17, 1943, will be
read.

THE PRESIDENT: There is no nced to resd it.

lin. ONO: We now reed Exhibit No. 98
presented by the Prosccution which is the new Peace
Preservrtion Law, This will show thet this law wes
enesctcd for the purpose of preventing the under-
ground =zctivitics sf Communist Prrty 2nd ef mrintein-

ing the security of Stete. Cencerning the metives
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of this legislotion snd c¢nforcement of this law =2
certesin witness will testify leter on.

THE PRESIDENT: That witness may refer to
this lew so far 2s neccssary. Nothing is to be
grined by reading the law now.

MK. ONO: We now read Exhibit No. 167 pre-
sented by the Prosecution. I will resd the hegule-
tions of the Imperirl hule Assistence MHovement. This
will show th¢ neture of the Imperirl Rule issistance
Association espeeislly thrt it wes not 2 politiezl
perty. Conccrning the sctivities of this movement,
g certain witness will testify leter on.

THE PRESIDENT: This is 2 very importsnt
sssociation, but I suggest =grin thet you had better
walt until the witness is giving evidence, when he

mey refer to this,




H o R HBHHO =

17,939

FUJITA ; DIRECT

10

11

12

13

14

15

16

17

18

19

20

21

22

25
24

25

-

THE PRESIDENT: Dr. KIYOSE.

DR. KIYOSE: I should like now to rave the
witness FUJITA, Tsuguo brought into the court rocm
for purpnses of direct examination. The witness 1is
now in the anteroom.

TSUGUO FUJITA, etlicd as a witness-on
behalf of the defense, being first duly sworn,
testified through Japanese interpreters as
follows:

DIRECT EYAL'INATION
BY DR. KIYOSE:
Q Wrat is your name?
& FUJITA, Tsuguo.
0 Pleacse give us briefly your curriculum vitae.
A I graduated from the department -- from a
course in political science from the College of Law,
Tokyo Imperial University, in April 1910.

0 Ard what profession did you exercise after
that?

A 1917 to 1934 I occupied the offices of
secretary or counselor in the War Ministry.

0 Wrat were your duties at that time?

A My duties were that of a legal counselor
with respect to military administration.

0 Please tell us what happened after your
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resignation, your retirement in August 1934.

A I pursued the study of the Constitution at
home,

0 Did you obtain a degree in any university?

A I received the degree of Doctor of Laws
from the Tokyo Imperial University in lMay 1937.

0 In what matter wes this?

A It was on my study of military administra-
tion in Europe and Amrmerica.

0 Can you testify on the Japanese Constitu-
tion and on the competence of the different organs
of the Japanese government and particularly on the
organization of the armed forces?

A I think I can.

© Then first of all may I inquire, ¥Mr. Wit-
ness, as to your knowledge of the fundamental principle
of the Japanese Constitution?

A  Generally the Japanese -- -there are four
principles underlying the Japanese Constitution.

© Mill you tell us these in succession?

A TFirst is the division of powers into three
branches. That, needless to say, is legislative
power, judicial power and executive:power. And under
Article IV of the Constitution the emperor exercised

the prerogative of government as the head of state,




10

11

12

13

14

15

16

17

18

19

20

2%

22
23
24

25

17,541

FUJITA DIRECT

the sovereign head of state; and his legislative
rights are exercised on the approval of the legis-
lative branch of the government, namely, the parlia-
ment. The executive powers are exercised with the
assistance of the cabinet. The judicial powers are
exercised by the judiciary in the name of the emperor.
That is the first principle.

Second -- number two, the popular freedom
or freedom of the people is gueranteed. The popular
freedom can not be restricted without law. That is
stipulated in the Constitution.

The third principle is the supremacy of
law. Law can not be revised or abolished. That is,
statutes can not be abolished by order. Fowever,
under Article VITI laws can be changed or abolished
by emergency imperial ordinance, however such an
ordinance must be presented to tre following session
of the Diet for the Diet's approval. If that approval
is not obtsined that ordinance becomes null and void.

The fourth principle relates to the budget.
"ithout a budget the nztional -- the government ~--
no state action could be taken. K

Generally speaking the four above mentioned

principles are the basic princirles underlying the

Japanese Constitution,
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Q Can I understand that in the testimony you
have given when you have spoken of statutes or laws
they are ststutes or laws which have been passed by
the arprovel of the Japanese parliament?

THE MONITOR: This relates to the first
principle.

A Yese, I am referring to tke steztutes which
have been approved and passed by the Imperial Diet.

0 "hat are the most important organs in the
state orgens which are recognized by the Constitution?

A The organs recognired by the Constitution
are the political organs, the military and navgl
organs, tke judicial organs, and organs relating to
the imperial household.

0 "hat you mentiored in second -- do you mean
the high command or supreme command?

A That is what I mean.

Q Vhat are the organs, political organs you

mentioned first, let us say the political organs?

A I mean by that the cabinet.

Q@ Then I should like to ask you some cuestions
about the organization of the Japanese cabinet.

A Tre cabinet is composed of variout ministers

et state,

0 That are the ministers of state?
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A Trere were thirteen rinisters of state as
of December 1941,
Q Can you give us the names of these thirteen?
A Prime VMinister, Forelgn Minister, Finance
Iinister, War Minister, Navy Minister, Judicial
Minister, Educetion Minister, Minister of Agriculture
and Forestry, Minister of Commerce and Industry, Kin-
ister of Communications, Minister of Railways, Min-
ister of Overseas Affairs, Minister of Welfare.
THE PRESIDENT: ™e will recess for fifteen
minutes.
("hereupon, at 1045, a recess was
teken until 1105, after which the proceed-

ings were resumed ss follows:)




FUJITA DIRECT

G 4 THY PRESIDENT: Dr. KIYOSE, the 'embers of

,g 2 thic Tribunal generally feel that we are deriving no

i 3 assistance from this type of evidence. The Jaenanese

2 4| Constitution is a written one. It anrears in the

E 5 exhibits. The material varts of those exhibits have

& 6| been collated eand rezd to us by Brigadier Nelan. There

7 is no eontest ztout what he said. If there is any

departure in practice from the Jenenese Constitution

-
O nhHo;
[0}

9 thet could be stated. BRut it wouvld have to be justified

10 &s quite legal; and how could it be? Not a single
11 issue before us turns on the cuestion of whether the
12 Japanese constitution was observed or broken. I assert

B that. How cen that have any beering on aggressive

= war or conventional war crimes or crimes against

A humanity? I know thet some of th» features of the

r constitution were taken advantage of, or some of their
" 2 laws, to permit whatever the Jananese did which is now

0 claimed to have ceoanstituted war crimes. But why have

e another lengthy dissertation in addition to that already

o given by Brigadier Nolan and which, as I repeat, is

o not questioned. Foreign law we know is a gquestion of

- fact which must be preved by expert witnesses and

zz what is the need of the proof?

— DR. KIY0SE: Your Honor, from our point of

view in the exrlanations given by Prigadier Nolan there
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are many mistakes., In Jaranese constltutional
practice there is not only the written constitution
and also usages concerning the constitution -- customs,
usages and customs, If your Honor wonrld allow me I
could indicate which are those mistakes but I don't
know if it is proper to do so in front of the witness.
THE FRESIDENT:  Of course it is. You can
refer him to thines which Brigadier Nolan said which

yeu challenge znd ask him what his view is. As an

expert he can give it. Your witness is not called here
to confirm the nrosecution's witnesses but to contra-
diet them or to supnlement what they sey. Let him
confine his evidence to contradictions or additions.

PR. KIYOSE: Your Honor, the statement made
by Brigadler Nolan was an opening statement that wasn't
evidence nor testimony.

THE PRFSIDENT: It wss followed up by ex-
hitits. Being a matter of fact, it would have to be
preved by evidence. If any law is foreign to us, this
Tribunal, it must be the Javanese law. "e carnot
take judicial notice of that unless we exercise
special powers under the Charter. Ve must have the
evidence before us like any other eﬁidence of fact.

D3. KIYOSE: 1In order to hasten the proceed-

ings then I shall only take up certain vpoints in the
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statements of Brigadier Nolan 2nd proint out the mis-

takes and then continue giving the evidence -- rresent-
; ing the evidence.
Z THE PRFSIDENT: Nothing more is necessary for ?
: a feir trial of the accused.
p DR. KIYOSE: May I continue? The statement
5 made by Brigadier Nolan that the different orgeﬂs
5 are separated 1is not correct.
" 9 THE MONITOR: The statement mede by Brigadier
10 Nolean thet the newers were divided among various
- Japanese orgens is inaccurate.
12 DR, KIYOSE: Under the Japanese constitutien

13 all powers are centered uron the Fmperor but as the

14 Emperor does not exercise the right of veto all organs

15 are able *o operate -- to aet sutonomously.
‘ 16 THF MONITOR: All orgens ceme to aet

‘. 7 independently.
18 DR. KIYOSE: As a result of this development
19 it became imrossible for varieus orgenizations to come
20| together for purpeses, for instance , of consniracy.
£ THE PRESIDFNT: I told you, Dr. KIYOSE, that
o you had to reed to the witness the parts of Frigadier
= Nolan's stetement that you challenge and invite the
i witness'! opinion. I don't want you to give your
25

opinion.
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DR. KIYOSE: Next Brigadier Nolen steted that
all Japanese laws were presented to parliament after
having come before the Privy Council. He also steted
thet the Japaneée rarliament had no initiative as to
legislation. Brigadier Nolan stated that the Prime
Minister could direct the other ministers of state.

THE MONITOR: PRrigadier Nolan stated in such
a way as to give the impression thet the Prime Minister
9| leads or directs other ministers.

10 THE PRESIDENT: You must read from what

11 Brigadier Nolan said to the witness; read to the

12 witness,

15

14

15

16
™ 17

18

19

20

21

22

23

24

25




17,548
FUJITA DIRECT

MR, SHITH: I7 your Honor please, on behalf

l of Mr. HIROTA. I would like an exrception to the ruling
: o the Court.

> THE PRESIDENT: You have yeur exception. I

5 was hoping you might say something useful.

6 Dr. KIYOSE, proceed as I.directed, nlease,

- but read Trom the record.

DR. KIYOSE: They have Just gone to fetch

9| Brigadier Nolan's statement. If the Court please,

10 wait a little, It would be convenient if the Court
11 would recess Tor a few minutes.

12 TEE PRESIDENT: You are not prepared to

13 examine the witness along these lincs. You came here
14 prepared for him to wander along repeating all that

15 Brigadier Nolan had said. Let the witness stand down,
16

and we cen nroceed Witk s~me other »iph of the e-se,

F ] 17 DR. JTIVCHET: Wonld your Honor allow me, then,
2 to ask some cuestions concerning matters which Briga-
e c¢ier Nolan "as not mentioned?
53 TEE PRESIDENT: You may.
> BY DR. KIYOSE (Continued):
% Q@ Mr. Witness, vhat 1s the writen law in our
z: country concerning the relations between the Supreme
& Command and affairs of state?

A  That is stipulated in Articles 11, 12 and 55
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o7 the Japsnese Constitution.
DR. KIYOSE: That, I'r, President, is exhibit
68,
0 What is the next thing?
A Article 7 of the regulations governing the
organization of the Japancse Cabinet.
DR. KIYOSE: ”hich is exhibit 70.
Q@ Next?
A Article 1 of the regulations governing the
organization of the War Minlstry and Article 1 of
the regulations governing the organization of the
Nevy Ministry.
DR. KIYOSE: These are exhibit numbers 74
and 75«
A (Continuing) The next is Article 1 of the
regulations of the General Staff 077ice. Thz next
is Article 1 of the organization of the Naval General
Staflf 0fTice.
DR, KIYOSE: Exhibit 78 and 75.
A (Continuing) Then, in wartime, the Ordinance
of the Imperial Cenecral Headquarters.
DR. KIYOSE: Exhibit 70.
Q Is that 211?
A As to the Constitution, Imperial Ordinance
and Organizatiqnél Rerulations; that is'all.
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@ Are there any other rules or regulations
: made by the Army or the Navy?
: A In addition, there is the rules and regula-
Z *lons made by the War Ministry concerninz the Var
; Office, the Inspector-Genersl of Military Eéucation,
2 and of the General Staff, -made in A:?ust, 19135 and
: there are also rules and regulations governing the
- Navy linistry and the Naval General Staff office of
. 9 1933,
th Q Please explain to us briefly the existing
'11 relations be*ween the Army's exccutive powers --
12 between the Supreme Command and the administration of
13 state affairs.
14 THE MONITCR: Will you nlease explain con-

15 cisely the relationship between thc powers of the

16 Supreme Commend in the Armvy and “hc powers of mili-
® 17 tary administration, that is, of the administration

18 in the military.

19 A That may be divided into three points:

2 first, matters purely conccerned ~ith the Supreme

= Command; seocond, purcly administrative matters; and
o third, mixed matters which relate to both.

= Q@ Vhat are concretely the matters relating to
4 purely the Supreme Command?

25

A As to purely Suprerc Command matters, they
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are, one, mobilization plans, two, plan of opecrations,
three, battle array, and four, ficld service regula-
tions.

Q@ Who handles these matters?

A These matters are in the hands of the Army
Generzl Staff office and the Naval Generzl Staff
offide,

Q What are the matters which you mentioned
secondly concerning purely administrative, military
administrative matters?

A Purely military administrative matters I
mean the organization of institutions and'schools,
accounts of the Army and Nevy recruiting and requisi-
tioning,

Q As concerns recruiting, arc all matters con-
cerning recruiting administretive?

A as to how many men are to be recruited every
year the matter is handled as a General Staff matter,

Q@ What part of reeruiting is an administrative
matter?

A The War Minister is in charge of actually
rceruiting, and the number of armed forces is deter-
mined by the General Staff.

Q Who is responsible for the administrative

mattcrs?
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4 In the Army the Wer Minister, and in the
Navy the Navy Minister,

Q What are the mixed matters that the witness
mentioned?

'y This refers to the decision of the size of
the standing army ond nav&, and also plan of national
defense.,

Q Why are thev called mixed matters?

A That is because on the one hend it is a Gen-
eral Staff matter, and on the other o matter relating
to military admninistration.

Q How arc these mixcd matters handled?

4 With reference to General Steff matters the
matter 1s handled by consultation between the Chief
of the Gencral Staff for the Army and Chief of the
Neval General Staff.

Corrcetion: In the Army the matter is handled
through consultoution between the Chief of the General
Staff and the Wer Minister, end in the Navy, the Chief
of *he Noval Genercl Stoff and the Navy Minister,

THE WMONITOk: Thet is to say,on matters in
which 2 dcecision czn be reached in that wey,

Q In time of war when Supreme Hoadquarters
had been estcblished, the Impericl GHQ was established,

does the same diffecrcncc exist betvecn the cdministrative
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and purcly militery matters?
THE MONITOR: Purcly Suprcme Commend matters.

A The same differcnce exists as in peacc timec.

@ Then in war time, metters concerning the
Supreme Command are under the rcsponsibility of the
Chicfs of thc Army =znd Navy Stoffs?

A Yes,; naturslly.

Q What is thc position of the Commander in
Chicf of the Expeditionaly Foreccs in the Ficeld?

A Thot is stipuleted in the order orgenizing
his particuler army.

Q What you mezn by the Army is the expcdition-
ary forces, is thet risht?

A Yese

Q Does the respensibility of the Minister of
Stnfe undcr the constitution hove snything to do with
the Supreme Commond which you mentioned first?

A The 23d ycer of Mciji, thet is around 1890,
and since then, the interpretation of the constitution
is that ministers of stnte have no rcsponsibility with
respeet to the Suprcecme Commend.

Q Is thcerce emything to prove that this usage
has becn cstoblished?

A In Morch,. 1925 thc Gov.rnment made the

following declaration in the Eousc of Pecrs: That
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1| 1s to say Articlc 55 of the constitution decs not

2| epply to the Suprcmec Command, However, therc cre

3| matters pertaining to thc Suprcme Command which have
4| intimate relationship with matters of state adminis-
5| tration, znd the interprctation of thc government at
6| that time was that the Minister of State will be

7| responsible for matters which fall within that cir-

E 8| cumscribed arca in which such intimate relstionship
P4 5 required,
e Q@ Whet are the metters termed as hoving inti-
1 mate relationships in the stetements you have just i
21 eited?
& A That refers to the mixed motters to which
- I have already rcferred,
i Q Then can we understand that the metters rce-
- ferred to in that third categorys; that is to say,

. 3 the decision of the sizc of the standing Army ond
i: Novy and the plan of nctionel defense,arc those
e mixed matters?
- A Tes, :
29 Q How is the rcsponsibility for these matters?
23 A Responsibilitics which arec rclated to the

24| edministrction of state is borne by the Minister of

25| Stcte, whereas responsibilitics relating to matters

of th¢ Supreme Commend arc borne by the Chicfs of
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the Army and NHavy Gecneral Staffs.

Q Is thot an ineconvcnience for the cerrying out
3| of war opcrctions, the system which you have just
4 | dcscribeds; nomely, that the rcsponsibility concerning
5 | militery administrction affairs end Supreme Commond
6| affeirs have been differentisted and the responsibility
7 | divided?
8 A . Yes, it cruses inconvenience in thc prosccu-
9| tion of war.
10 ) Has anything been thought of to clleviate
11 | these inconvenicnces?
3 & Yes,' since the outbreak of the China Inci-

13| dent, the Consultcztive Confercnce between the Govern-

14| ment ond thc Armcd Forecs Lisison Confercnce and the
5 Supreme Council for the Direction of War,.
16
2 Q Has there been thrce organss that is to say,
17
"| the Consultstive Conference, the Licison Confercnce
18 :
-nd thec Supreme Council for the Proseccution of War?
19
A Yes.
20
Q Will you plecse state the naturc of the
21
Liaison Conference?
22
A This is & conference comprised of represente-
23
s tives of the Supreme Command cnd the cebinet.
i Q What is its lcgislctive naturc?

THE MONITOR: What is its legislative basis,

—————
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& Simply thot matters were discussed there znd
not decided there,

Q Where then is the decision tazken?

& The dcecision is mode after an agreement has
been rezched at the Liaison Conference through deci-
sions, «nd this decision is made, for instance, by the
War Minister with respect to matters perteining to
his department after he returns to his own ministry.

Q Is thet for asdministrative matters?

Iy Yes,

Q But how zbout matters conccrning the Supreme
Commend?

i With respect to Supreme Commsnd matters, the
matters are cerried out for the Army by the Chief of
the General Staff,

G Then, do you mcon that matters agreed upon
at thc Liaison Conference are decided finzlly either
at the cobinet or at the Supreme Commend orgens, de-
pending on their character; that is, depending on the
nature of thc matter?

& It is as you have just stated, lir, Counselor,

Q Enough for the Liaison Conference. Now, what
is the Consultztive Confercnce?

£ I think it is- of the samc character as the

Liaison Conference to which I have just referred,
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, Q Is it the same for the Suprcme Council

‘
1! for Dircction of War which has been in existence
2} since the KOISO Cabinet, or is the basis, is the
jf legal basis of this body different or not?
5} A In charseter it is the samey but there 1s
Gj some differcnce,
7! Q What is this point?

.. g & It is that Imperizl senction was received

‘
93 in conncction with its establishment.
10' Q Do you know thet during the war there was
11 | a so-callcd conference in the Imperial Presence?
12’ & I do.
15} Q Could you tell us clecarly thc nature of this
y;? conference?
]5\ & The purpose of the conference in the Imperial

. 1 Prosence is to coordinate matters with respect to the

7@ administration of statec znd the Supreme Command by the
13; representatives of the government; that is,the cabinet
5?3 and the high command in the prescnce of the Emperor.
24 Q When a confercnce is czlled in the prcsence
ol of thc Empcror by what means is the responsibility for
- the decision dceided?
= A In the event that the representatives of the
i governncnt cnd of the Supreme Commend come to a full
- cgreement ot a conference in the presence of the
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o

_ Emperor, the—dectsion is not taken there, but thet

and matters perteining to the Suprcme Command ere

E decided by the¢ Chiefs of the irmy and Navy Generzl
5E Staffs,
| Q@ Then, can I understand that the only dif-

7! ference betwecnn this confercnce in the Imperial
|

8 |

o

rcsence znd the confercnces es you hove mentioned

o  before; the Consultative Confercnce and Licison Con-

10| ference ond the Suprcme Council for the Uirection of
11 | ¥er, that the only difference between them is that

12 | the Emperor was present st th

P

e conference in the

13 | Imperizl Prescnce, but that in nature no difference
i

14 lexcepting, naturally, thet more important matters can
15 be discussed there?

sl THE MONITOR: 4side from the question of
17Importance, 211 of these four organs ere the szme in

18¢hsr:cter; that 1s our understanding, is thct right?
19 |

‘ & That is so.
20 | ; ;

Q Mr. Witness, you said that the Consultctive
2

~

1 :
Cpnference, thc Lizison Confercnce and the Supreme

22
Council for Direction of War werc ercated since the
23

b¢ginning of thc China affzir. Then, can you tell
24

ug if since between 1928 cnd the China Incident there
25

matters pertaining to staute affeirs are deceided upon

by the State Minister after he rcturns to his office,
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Was any orgen in existence in Japan to establish a
rclotionship between the administretion, the govern-
mcnt administretion, cand the Supreme Command?
& I do not know,
¢ From your knowledgec of the imerican consti-
tution, Mr. Witness, is there zny differcnce between
the position of Secretarv of War cnd the Secrctary
of the Navy of thc United States Government, cnd the
Wer Minister o2nd Navy lMinister of the Japanese Govern-
mcnt, or are they the seme?
A  No, there arc differences.
THG PRESIDE«T: It may be relevant, but I
cannot see it if it is.
We will cdjourn until half past one,
(Whercupon, at 1200, 2 recess wes

taken, )
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AFTERNOON SESSION

The Tribunal met, pursuant to recess., at 1330.
MATe AL GFCEEESCEHR T © The Infernational
1litary Tribunal for the Tar East is new resumed.

THE PRESIDENT: Dr, KIYOSE.

*U0JITA TS UGUT G, calied as 2 witness on

behal® o7 the defensec, resumed the stand and
testified through Japanese interpretcrs as follows:

DIRECT EXAMINATION
BY DR. KIYOSE (Continued):

Q Toward the end of the morning session in
response to a question whether or not there were any
meetings between the administrative branch of the
government and the supreme commander betwecen 1928
and the outbreak of the China affair, the witness

-

replied, "I do not know." Now may I ask, Mr. Witness,
whether there were any legal provisions for such
consultation between the two branches?
A There is no legal provision for it in exist-
ence.
DR. KIYOSE: Now, Mr. President, in accordance

with your directior of this morning I should like to

have the witness reply to a number of passages which
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I shall guote from the opening statement made by
Brigadier Nolan. I shall commence at page 522 of
the record, page 3 of pasze 522:

"It should be mentioned at that stage that
in Japnan the Ovrdinance power goes Tar beyond the
efectvation of statutes and the delegation of
functions, to which the Ordinance power is cssentially,
though not entircly, restricted in countrics like
Great Britain and the United States."

Q IMr, Witness, do you think that this is an
accurate statement?

A No, I don't think it is an accurate statement.

Q@ _ Then plcase state your views on the subject.

A There is a distinct -- clear distinction
betwecen statutes and ordinanccs from the point of
vicw of the Constitution.

Q What 1s the difference, Mr, Witness?

A In principle statutes cannot be -- neither
be abolished nor revised by ordinances.

Q Are there certain items which cannct be
stipvlated other than by statutes in our country?

A There are many matters which cannot te
stipulated by other methods than statutes "rom the
point of view of the Constitution.

Q@ Can you state the principal matters or
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principal points as briefly as possible?

A One of the instances is the matter concern-
ing personal liberty of the Japanese people. The
restriction of the personal liberty of the Japanese
people cannot be restricted unless by law,.

DR. KIYOSE: I shall next quote, Mr.
President, from page 534 of the record. I refer
you, lr. President, to the last paragraph on that
page:

"The Prime !Minister also has the power to
serve concurrently as a linister of State, and this,
as will be seen, has been cdone a number of times.

Q@ TIs this statement correct, Mr. Witness?

A That statement is not correct.

Q How would vou express this matter correctly,
Mr, Witness?

A The Prime Minister is one of the state
ministers,

Q@ What does he do when he concurrently holds

another portfolio of state?

A In that event he should be granted another

appointment by the Emperor to hold concurrently another

post of state minister.

THE PRESIDENT: It can be done sub modo.

t That is all it amounts to.
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DR. KIYOSE: Next, Mr, President, I refer
yvou to page 548 of the record. The following passage
is found about the middle of the page. On this page
is found the Tollowing passage:

"They organized the Privy Council to be a
permanent governmental institution. Each is policy
forminz, and each is advisory. The Privy Council
also exercises the legislative Tunction."

Pl ¢

forming?

6]

the Privy Council, !Mr, Witness, policy

A It is never policy forming.

Q Is that by custom or is that stipulated by
law?

A It is stipulated in the law governing the
organization of the Privy Council.

Q If you recall that particular stipulation,
will you state that to the Court?

A It is stipulated that the Privy Council
may act in an advisory capacity but it cannot inter-~
fere with legislative and administrative affairs.

Q The statement here says that each is advisory.
Does that mean that the Cabinet becomes advisory?

A The Cabinet is not advisory.

Q Does the Privy Council exercise the legisla-

tive function?
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1 A "he Privy Council does not exercise
2| legislatlve functions.
« DR. KIYOSS: ¥r p oceed next, Mr. President,
3 to page 550, at the b.ttom ol the page:
: "The relations of thz Council to the State
2 are both execut’ve and legislative. It amends many
7] of thk~ drafis o7 new laws and ordinances before they
- are submitted to the Diet.™
? Q@ Mr, Witness, is this accurate?
& A That is not accurate.
. Q@ Yhat is the power of the Privy Council
lf with respect to this point?
:Z A The Privy Council should—give advice to
5 the Throns pertaining to the matters of law, bills --
= The function of the Privy Courncil is to respond in
o an advisory capacity to inguiries from the Throne
- with respect to bills related with the Constitution.
5 Q What does the Privy Councii advise upon --
20 what kind of ordinances does the Privy Council advise
21 upon, speaking of Imperia’ ordinances?
22 A It responds to the Throne ~ertaining tc the
23 matters a: Tound in Artiecle 8 of the Constitution with
24 respect to .rergency nmatterr.
25 Q Is there anything else?

[ A I%f also ratifies -- correction: i1f glso
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responds to the queries of the Throne pertaining

to important educational mecters -- important

¢ ordinances relating to education.

Z Q Do organizational regulations come within

. that category?

- 4 Yes, it advises the Throne concerning laws

g governing the organization of the Cabinet and each

3 ministry.

9 DR. KIYOSE: Mr. President, I next refer the

10| Court to page 555 of the record. It is a 1little long
11| but I shall read it. This is the first new paragraph
12| on that page:

13 "With the gradual development of a parlia-
14 nentary system, however, the Diet has tended to

15| exert an increasing influence, thouzh indirect and

16| often ineffective, over foreign policies as well as

171 over domestic affairs, through legislation, fiscal

181 control and parliamentary debates. Nevertheless, its
2 powers although extensive are not exclusive; they are
= secondary, not primary; the Diet is competent to

= apply checks but cannot initiate policy."

= Q Mr., Witness, is it true that the Diet cannot
e initiate policy?

24

= A That is incorrect.

Q What is the correct view, Mr. Witness?
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A If a bill concerning a policy presented

1

> by members of the Diet is voted and accepted the
3 policy is decided upon.

i Q@ Does the Japanese Diet have the right to

s initiate law?

6 A The Diet has the right, the power, to

- present a bill to the Diet,

8 Q Is that by custom or is that clearly

9 stipulated by law?

10 A It is clearlv stipvlated in the Constitution.
11 THE PRESIDENT: Is the witness speaking of

12 the o0ld Constitution? Brigadier Nolan was.

13 THE WITNESS: I am testifying about -- on

14| the basis of the old Constitution, your Honor.

15 Q Mr, Witness, are there actual cases in whieh
16| pills on policy initiated by the Diet have been decided?
1 A Although I dc not recall exactly here, if

e my memory serves me right, I think there was a case

= of a press law initiated by the Diet and which subse-

e quently was adopted and became a law.
21
Q At the outset of the passage which I have

22

just quoted, Mr. Witness, were these words: "With
23

the gradual development of a parliamentary system,
24

hewever, the Diet has tended to exert am increasing
25

influence." By what method is this done or was this
| : N g
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done?

A There are two methods for it. Tirstly,
it is done in the form of interpolations with two
speeches of the Forcign Minister and the Prime
Minister concerning their policies. Secondly, in
the form of guestions put to the budgetary commission
as it is necessary to allot expenditure to exercise --
to carry >ut the policy of a nation. Questions are
put in the general meeting o” the committee, the
budgetary commission, or the subcommittee of the
sanie commission -- subcommittee meetings of this
same commission,

DR. KIYOSE: I will next proceed, lMr.
President, to page 558. I refer you to the last
part,'the last portion,

"No official can cdmbine his office with
membership in the Fouse of Representatives. Cabinct

members are one of the exceptions to this rule.”
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@ Who are government officials cther than
members of the Cabinet whe can be a member of the
Hcuse of Reoresentatives concurrently?

A There are Parliementory Vice-kiinisters and
Secretaries and Councilors in various Miristries.

Q What are the kirds of Parliamentary officers?

A Parliamentary kinisters and Councilcrs --
Parliamentary Ccuncilors.

Q Were they permitted tc hold concurrently
the office of the Chief Secretary of the Cabinet?

A ¥es.

Q@ Evern thcugh a Minister of State 1s not
appointed from among the members of the House of
Representatives, could the Diet, that is, the lower
House, exercise politieal infiuence?

£ Yesy; ihere are casess

DR. KIYCSE: Mr. President, may I ecall
your zttention to page 563. I refer you, lr. Presi-
dent, to the passage indicated by Roman numeral VI:

"It", that isgdilie Biet, "has little to de
with treatiss and major pclicies in fcreign relations.
The Ccnstitution is very brief in its treatment of
foreign relations, confining itself to the statement:
'The Emperor declares war, makes peace and ccncludes

treaties. "
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Q Is it correct to say that the Diet hardly
participate ir the making and ccncluding of treaties?

A It is rather inccrrect.

G What would be a correct expression?

A Iy idea -- my interpretation is that
although the Ewperor concludes treaties, the Diet
can mcdify those treaties or influence those treaties
by interpellating at the Diet -- the right of
inferpellation.

DE. KIYOSE: The next page, 5¢4, sir, I
refer you to the passage irdicated bv Roman numeral
Hiiiz

"The Government also mcnopolizes the
intrcduetion of bills into the Diet."

I think testircny on this question has
already beer concluded or sufficiently covered.

€ But, is this passage correct, Mr. Witness?

A That is not correct.

DR. KIYCSE: Next I refer you, Mr. President,
to page 565. I refer you, Mr. President, to the
quoted passage, the second paragraph cf that page.

"The legislative power is ultimately under

the control of the Emperor, while the duty of the

Diet is to give advice and consent."

Q Is that correct, Mr. Witness?

P e
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A It is not correct. It is not a correct
interpretation -- expression, s

Q This is a very impertant point, Mr. Witness.
Will you please give me your views as simply and
clearly as possible?

A Although the Diet has a right to give consent
to bills, the Emperor has never exercised his veto to
those bills which have already been passed by the
Diet. |

DR. KIYCSE: Next I refer the Court to
page 569 of the Record. Reading from the last line --
this is in relation to reserve expenditures --
starting at the last line:

"Thus it will be seen that the Diet endcws
the Government with blanket power to employ the
reserve fund in its discretion, but it is entitled
to a report upon such expenditures at a subsequent
session."

g Is there or is there nrot an independent
organ which examines this before it is repcrted to
the Diet?

A Yes, there is an independent organ which
is called the Board of Auditors,

Q@ What dces that Board do?

A It makes inquiries as to whether those reserve




10
11
12
13
14
15
16
17
18

19

20
21

22

24

25

T E—

17,571

FOJITA DIRECT

expenditures have been properly compiled or nct and
makes repcrts thereof,

¢ I now refer you to page 607. The passage
I refer to sneaks of the powers of the Ministry of
Home Affairs. This passa&ge states:

"The Ministry of Home AffairSiceecieceosss
is charged with the resporsibility for domestic
relaticns and conditicns within the interior.
Because cf its control of State Shintc, the police
and fire departmental systems, together with the
conscription system, war-time price enforcement and
general electicns, this Ministry reaches into the
family life of everv subject in Japan." There are
many things stated ir this passage, Mr. Witness, but
is it correct tc say "control of State Shinto"?

A That statement is not correct. '
Q What Ministry cf the Government handles
Feligion in Japan, Mr. Witness?

A The Education Ministry handles the matter.
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Q Wwhet is the mesning of the fect thet the
Home Office is conneeted with Shints affairs:

A The Home Office'supervises shrines,
not ¢s a religion but for administrative purposes,
thet 1s, the hendling of funds, =nd so forth.

DR. KIYOSE: Next, ir Fresident, I refer
you to page 615. AThis prssege refers to the kin-
istry of Justice, towzsrds the bottom of the page.
This passage reads; "The liinister of Justice is
responsible for the sdministr=tion of civil =znd crimi-
nal law =nd penrsl institutions. Supervising authori-
ty is exercised over the procurcrtors snd judges."

@ Is this ¢ correct interpretstion of the
Jopenese judicisl systen:

A it 1s not so.

Q In what respects is this strtement wrengt

i The Justice kinister hes nothing to do with
cenducting of triols.

g On what brsis do the judges conduct triasls:

& They conduct trisls by law.

Q Whst are their relsations with the lLiinister
of Justice? |

2 Ee is controlled by the iiinister of Jus-

tice in zdministrestive =2ffeirs but not in the
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—mertters perteining to the triztss
% ind that means he hszs not one iotsz -~ he

does not exercise one iota of interference with
regnrd to judgments.

A It 1s not permitted for him, thst is, for
the Justice liinister, to interfere with the sen-
tences.
 how a2bout under scturl conditions*

& It is =1so so in sctual conditions.

DRk. KIYOSE: Lrstly on prge 616 of the rec-
ord, the lectter psrt of the first new parsgraph on
thot page. This pssssge states: '"He, thot is, the
winister, sppoints judges #nd procurstors, end
whether they are promoted or not depends upon his
recommendetion.”

¢ Now, kr. %ltness, does the Linister »f
Justice oppoint judges and procurators:

A Ths Justice iilnister never rppoints the

judges ~nd procurstors.

Q Who rppoints then?
' It is the Emperor himself who appoints them.
2 Does the promotion of judges £nd procurstors
depend upon the recormendation of the iinister of

Justice:

|
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4 1 think so.

Q I don't know which pcsszge it wes in
Brigodier Nolsn's stotement, but was it not ofter
the outbresk of the Chins Incident that the C-binet
Counciler system wes estzblished?

IHE LONITOkK: The counsel s=ys he withdraws
that question.

Q My inquiry is, ir. Vitness, wss there such
z system of Canbinet Councilors prior %o the out-
bresk of the Chins Affair?

P I have no correct memory sbout that met-
ter now.

DR. KIYOSE: This concludes my direct excm-
inztion of this witness. The Presecution mny cross-
examine this witness.

BRIGADIER NOLAN: With the permission of
the Tribunel, there are one or two points thet I
would like to bring out in cross-exsminstion, if
I moy.

THE PRESIDENT: Is there any intention of
eny other defendent to cross-examine, 2lthough he
1s = defendent's witnesst

ER. LOGAN: I don't believe so, your Honor.
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THE PRESIDENT: I toke it he 1is czlled on
behalf of 21l the defendents. Therefore there is
ro cross-examination by the defendants; but there
mey be ceses in which the defendsnts would be en-
titled to cress-exemine anothér defendent's witness.
Then a question arises as to the order of cross-
cxaminetion, 2s to whether the prosecution should
precede the defense,

K. BrOOKS: If your Honor plesse, I have
a minor guestion I would like to ask of the wit-
ness. However, I would like first to hear the crosse-
exeminstion of the brosecutor. He mey cover the
ro>int. himself. If he does not --

IHE PRESIDEnT: We trest him zs your wit-
ncss, Mr. Brooks, but we may give you permission to
re-cxamine after Brigadier Nolen hes cross-exemined.

kR, BROOKS: That is what I wes going to
suggest.

BRIGADIER NOLAN. If I mey venture to
suggest, kr. President: It is our view that the
witness, having been eslled on behelf of one or more
of the secused, it would b¢ more proper if they com-

pleted ~nd conecludcd their cross-exsminsotion before
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the prosccution were ezlled upon to eross-exemine.

IHE PRLSIDELT: Thet mey well be the case,
brigadier Nolan, but this witness is kir. Brooks'
witness anc he cen only esk e question in re-ex-
emination.

wn, BROOKS: Your Honor, the witness is not
my witness.,

THE PRESIDENT: The witness of 211 the
defcndents, we trke it, =snd therefore your wit-
ness #s well s the witness of othcrs.

LR, BROOKS: I would ssy, your Honor, thst
2 correct stetement would be that he is a witness of
the msjority, possibily, of the defcndents, =nd 1 em
not too correct c¢s to thet, becrusc some of them zre
not even =2ffceted by whet points this men is bring-
ing up, =nd some of them mey went to sttack him
leter on. I =m not sure.

IHEE PRESIDENT: Freececd with your cross-
exemination, Brigadicr.

BRIGADIEK NOLAL: There is jusf one other
point I desire to bring up, that if =nd when the

defenderts do cross-exsmine, we fecl thet it should
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be made perfectly elesr whether they 21e sdopting
the whole or sny part of the evidence, or whether
they are tresting the witness in any respect a2s 2

hostile witness.
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i'Re LOGAN: TIf the Trikunal please, I think
thils question of examination of witnesses by defense
is of sufficient importance it should be referred
to chambers and stralghtened out there., That is --
THE PRE-IDENT: Now,this is the position,
Mr, Logan. We don't know yet whether this witness is
a witness for all of the defendants or for some only.
MR, LOGAN: I understand that Dr. KIYOSE
was authorized by the Chief of Japanese counsel to
examine this man on behalf of all the accused, but
I think, your Honor, that the question of procedure
should be referred to chambers for future witnesses.
THE PRESIDENT: It is primarily a question for
determination in open court, but if 1t is referred to
chambers by my collecagues I will be quite happy %o deal
with it. I think we will take the hurdle when we reaeh
it, Brigadier. You better go on to cross-examination.
BY BRIGADIER NOLAN: (Continuing)

Q Dr., FUJITA, a few moments ago you spoke about
the appointment of judges by the Emperor. Upon whose
recommendation does the Emperor so appolnt?

A With respect to judges of the Chokunin rank
the recommendation is made to the Emperor after it
has passcd a cabinet council meeting.

Q@ And so far as judges of lower rank are concerned,
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does the cabinet deal with thosc appointments?

A With respect to judges of the Sonin rank,
the Minister of Justice makes the recommendations te
the Throne through the Prime Minister,

Q Some reference was made to the fact that the
Ministry of Education was in charge of the State £hinto
roligion. Has the Home Ministry control over the funds
of that rcligion®

A I think you misunderstood my reply to some
extent, Mr., Prosecutor. I said that the Minister
of Education controls or supervised the Shinto religionj
but not its administration.

Q@ And what I want you to %21l me is what ministrk
controls and supervises the administration?

A The Home Office was responsible for the

administration of shrines,
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o On page 565 of the record this language
appears and wes resd to vou: "The legislative
power is ultimstely under the control of the
emperor, while the duty of the Diet is to give
advice and consent." And I uncerstood you to say
ti'at you disagreed with thet statemernt. 1Is that so?

A Yes, I seid that the expression as just
quoted wszs inaccurcte.

0 From whose writing wes this quotation taken?
Do you know?

A T do not know.

0 IT T told you it wes from ITC's Commentaries
would you change your view as to its correctness?

A Ves, from the standpoint of law, inasmuch
as this is -- it is so stipulated in the Constitution
it may be said as correct -- caid to be correct.

0 At page 558 a reference wess made by you to
the fact that parlicmentary vice ministers and coun-
selors might be members of the Fouse of Representa-
tives. TFave they alwzys hzd this right, Dr. FUJ ITA?

A T do not know what vou mean by right --
such right.

Q I understood you to say that they were en-
titled to be members of the Fouse of Representatives.

4 TYes, ¥ sald so.
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0 Then did they first acouire this right?

A T do not reczll at the precent moment but

I think it wass quite a2 long time ago that that right

i| Wwas acquired.

A Does it carry witkh it the right to vote?

5| |
6; A Yes, as a member of the Fouse they have a |
- right to vote. :

‘ {,‘ 0 At page 564 Dr. KIYOSE read these words to
g| You:  “ire govefrment also monopolizes the introduc-
10 | tion of bills into the Diet."™ I rezd to you the
11! next three lines: "!"embers hsve the right to intro-

12| duce bills and they do, but the mortality of such
13| bills is severe."
14 | Do you agree with this last read state-

15| ment?

" 16 | A Actually there are more government bills
7 introduced by the government and fewer bills intro- ;
181 duced by the Diet itself, and actually speaking the g

191 bills introduced by the Diet are of less importance. ;

= 0  And much fewer in number? i
= A Yes. |
22 ! !
@ On page 563 your attention was drawn to ;
23 ‘
| trhis excerpt: "It (meaning the Diet) has 1little to !
24 : Z
do with treaties and major policies in foreign
25

relstions. The Constitution is very brief in its
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treatment of foreign relstions, confining itself to

the statement, 'The Emperor declares war, makes

Zpeace and concludes treaties.'" 4And you said, Doctor,

that that statement was rether incorrect, did you
not?

A I think my expression wes insufficient.
Although the emperor ras the prerogative to mske war
end conclude treaties I meant to say in reference
to. this that the Diet bhad certain rights to exercise
influence over these matters.

THE PRESIDENT: Brigsdier, we will recess
for fifteen minutes.
(“hereupon, at 1445, a recess
was taken until 1500, after which the

proceedings were resumed as follows:)
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MARSHAL OF THE COURT: The International
Military Tribunal for the Far Fast is now resumed.

TYE PRESIDENT: Brigadier Nolan,

RIGADIER NOLAN: If it please the Tribunal,
BY BRIGADITR NOLAN (Continued):

Q@ Dr. FUJITA, at the break we were dealing with
the statement on page 563 where it was stated that
"It," the Diet, "has" very "little to do with treat-
ies and major policies in forelgn relations'3 and you
said the statement was hardly correct. Did I under-
stand‘you aright?

A I szid: Lerally spesking, the Emperor had
the prerogative fo deelare war and conclvde peace but
that the Diet, through the right of interpretstion,
could bring politicel inTluence to bear on such ques-
tions.

Q I read to you from the same page a quotation
from ITO's commentaries at page 28, as follows:

"The principal objeet of the present article
is to state that the Emperor shall dispose of all
matters relating to foreign intercourse with the ad-
vice of his ministers but allowing no interference by
the Diet therein." De you agres with ITO's statement,

Docter?

A  Legally, that is so.
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Prime Minister and the Var and Navy ITinisters attendcd
those meetings -- and such persons attendecd the mcet-
ings.

0 Do you understand from the newspapcrs whether
any m-rc ministers attended?

A I do not rceall correcctly at the prcsent
moment, but I think the Forelgn Minister was also in
attendance.

Q Was the Chief of Staff there for the Army
and for the Navy?

& Of course, belng @ lisison conferenmce, I
think thesc two men attendcd the meetinrss.

¢ Do you think the President of the Planning
Board attended?

A That I do not know,

@ Did I understand you to say this morning
that no decision was rcached at liaison confercnces
but that the decision was takcn by the minister when
he returned to his office?

A lVaybe my explanation was not very good or
insuffieient, but what I meant to say was that those
members o” the lialson conference who particlpated in
the meetings, following an agreement of opinions or
views there, returned to their respcctive posts and

there carricd out the decisions in conncetion with
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Q Earlier this afternoon you made some refer-
ence to the Privy Council and to its powers., What
would happen under the Japanese Constitution if the
Privy Council withheld its approval from an cnactment
upon which that apvroval was required?

A If the Privy Council en“ertained a differ-
ent opinion on a certain bill, and if that bill
happened to be an unimportant bill, there would be -~
the government would withdraw that bill.

Q@ What would thew do if i% wefe.an important
bill?

A If the bill happened to be an important ene,
the bill would either be changed or it may cause the
resignation of the Cabinct,

Q@ During the morning scssion, doctor, you made

reference to, amongst other conferences, the Liaison

0]

Conference; and you said that representatives of th
Cabinet attended such conferences. What ministerial
of"less ., were represented at such a conTerence?

A I cannot say who attended those confercnces
because the internal constitution of that conference
has not been made public.

Q@ You do not even know the ministries which
werc rcpresented there?

A I understand from the newspapers that the
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1| metters portaining to his particular jurisdiction,
; 2| Minlsters of State carrying out mattcrs under theéir
3| Jurisdiction, and matters pertaining to the Chicf of
4| the Naval or Army General Staff being carrled out by
5| their respcctive departments.

6 @ In other words, when thcy returncd to thelir

7] offices, they carried out the decisions which had

Y 8| been com> to at the Lisison Conference?
? A Vy understanding is that not a decision of
10} the Liaison Confercnce but an agreement of views at
11| the Liaison Con”ercnce.
" Q Which had to be unanimous, Dr. FUJITA,
= A I understand that since there could not be
e an opposing opinion there was unanimity of agrccment,

» - Q Is it not a fact that thc decisions of the

o Liaison Confcrence were invariably approved by the

L) 1: Cabinct when referred back to that body?
= A That fact I do mot know.
S Q Do you know if a cabinet minister is re~
i sponsiblec Tor dccisions of the cabinct outside the
22 sphere of his own ministry?
23 A The cabinct minister holQing a ccrtain port-

24| folio is responsiblc for the decisions of the eabinet
25| as a minister of state but not as a minister of a

partieular department of the govcrnment.
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0 And in giving advice or assistance to the
Throne, he is jointly responsiblec with 211 other
cabinet members for such ad¥ice or assistance,

A In the Japanese Constitution it is stipn-
lated "the ministers of state,” but it is not stipu-~
lated that it is a common responsibility of =11
caebinet ministers,

THE PRESIDENT: Major Furncsse.

"R. FURNESS: We objJect to this line of
cross=cxamination on the ground that it is beyond
the scope of the direct examination. That applics
to the last two questions.,

THE PRESIDENT: Obviously, it is not. He
camc here to testify on the Janancse Constitution
gencrelly, and the cross-exsmination is well within
it. The objecection is overruled.

Mz, FURNESS: Might we ask whether he is
tcstifying as to Juridical theory or as to legal
responsibility?

THE PRESIDENT: Therc is no need for such
refinements as those. He is testifying as to the
meaning and efTcet ~nd the operation of the Japanese
Constitution.

BRIG/DIER NOLAN: I havec no furthcr oues-

tions,
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; TEE PRESIDENT: I have a cucstion here:

3 You stated, witness, that the liberty of the
: subject could only be restraincd according to law.

y A witness before us has testified that he was kept

- in prison for eightecen months before being brought
6 to trial, that he was then discharged for want of

- evidence, but cighteen months later was brought to

8 trial where he wes found not guilty.,

o Assuming that witness is *telling the truth,
j0 | ¢a@n you reconcile the treatment meted out to him

41| Witk the Japenese Constitution as you stated 2 553

12 THE WITNESS: The actual question itself,
13y I think,'was an illegel act on the part of the

14 |’ government authoritics.

15 THE PRESIDENT: Well, the Constitution says
16 | one thing, but the authorities dﬁ another,

17 THE WITNESS: With speecial r-ospect to the

18 | incident involving me, I should say that those
19! authorities who handled the casc committed illcgel

20| aets.

21 THE PRESIDENT: Dr., KIVOSE.
= REDIPEAT EXAMINATION

25| BY DR. KIYOSE:

o Q Among the matters pointed out by Brigadier

v

25 e .
Nolan reference was made to the commentaries of
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Prince ITO, When werc thosec commentaries written?

A Althoush I have no correct memory about that
matter, I think it was written before -- about the
timc of thc promulgation of the Constitution.

Q Then that mcans around 1889 or 1890, is
that so?

A That is sos

Q Mr. Witness, is there any differcnce between

the words or the language of the Japanese Constitution
P

the Japanese Constitution aftcr a lapse of fifty
years and the development of wvarious customs and
usages =-- actual practice, that is?

A A% the time Count ITO wrote the book
"Constitutional Diet," he intended to cxplain in
that book for what purpose the Japancse Constitution
should be used. However, after that time, various
different .. practices or interprctations of the Consti-
tution were introduced. Therefore, "is book can be
used as a good difTerence, but it cannot be utilized
for anything more.

THE MONITOR: It cannot be cntircly relied
upon.

Q In response to a question by Brigadier

Nolan you said, "Legally speaking, yes, that is,
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22
23 |

24

according to thc language of the law." May I pnder-

stand that it does not chance the facts?

THE MONITOR: Correction of the latter part:
Mey I understand that what you said bofore with re-
spezt to the facts has changed?

& Yes, that is eorroect.

MR. USAMI: Counsel USAMI,

THE PRESIDENE: ¥Yes, counscllore.

BRIGADIER NOLAN: Mr, President, we objcct
to counscl for other accused cross-cxamining this
witness, if that is what he rroposes to do, after
we concluded our cross—cxamination.

TEE PRESIDENT: As far as > am aware, he
may be there to rcexamine. Ewan in that light there
might be = quecstion.

BRIGADIER NOLAN: Mr. Pres’dent, we submit
that the recxamination is over and that Dr. KIYOSE
rcexamined for and on bchalf of all of the accused.

THE PRESIDENT: He examined in chicf on
behalf of them all. So Mr, Logan told us. I think
the counsel ot the lcctern now should put his ques-

tions through Dr. KIYOSE, assuming, of course, 1t 1is
rcexamination,

YR. USAMI$ It is reexamination, your Honor;

and, therefore, I shall ask Dr. KIYOSE -~ ask these
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e ;
1 questions through Dr, KIYOSE. May I have your per-
2 migsion, your Honor, ta takc just a few minutes?
3 REDIRECT EXAININATION
4| BY DR. KIYOSE (Continucd).
5 Q In reply to a question from Brigadier Nolan
6 in ths eoursc of eross-examination, you, Mr. Witncss,
2 said that in casc the Privy Council refused to ap~
8 prove a bill submitted by the government, the govern-
9 ment would either have the alternative cither of
10 | changing that bill or may have to rcsign. With
11 respect to your words "may rcsign," may we have a
. fuller and¢ clearcr meaning? Is that a very positive
i statement you made?
b A  What I meant was, that is, as I did not
P rcenember -- c¢ould net remember actual examples of
= it, I framed my answer in that manner -- it was a
5 hypothetical casce
18
19
20
21
22
23
24
25

|
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THE PRESIDENT: The answer seers to he

quite adequate.

Q Just one more, sir. Are there any actual
examnrles of members of a cabinet as members of the
Privy Council pushing certain bills through in spite

of the Privy Council's ovnosition?

A I don't remember of any suvch facts or instances,

DR. KIYOSE: This concludes the re-examination,
your Honor, but we shyild like to reserve'ghe right

to recall this witness in the future when énd if neces-
52Ty .

MR. LOGAN: If the Tribunal please, we do not

eel that a vprecedent should be established by what

hRas occurred here this afternoon. The Charter

pecifically provides that an accused shall have the

riight through himself or through his counsel, but

15
g*ﬁ through both, to conduct his defense, including
1 G

he right to examine any witness, subject to such
pasonable restrictions as the Tribunal may determine.
ow, while it is trve that Dr. KIYOSE did examine this

ltness on direct on behalf of all the sccused, we*

2{6@1 that any other counsel may have the right to re-

%%amine if he so desires. Put in the order of orderly

Rrocedure with respect to future witnessea might I again

Zecommend, make the suggestion, that this be taken uv

2
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in Chembers because it is a matter of vital imrnortance
to all the accused, and there are various views on

it and I don't think we shovld waste the time of the
Tribunal in open court doing it. The imnortence of

this will appear as more witnesses will be called.

In view of the fact that we expect to call some next
week, may I suggest thet we set it down for nine o'clock
Monday morning in Chambers?

THE PRFSIDENT: Mr. Comyns Carr.

MR. COYNS CARR: Your Honor, in our submis-
sion, if the matter is as importent as the defense
revresent it to be -- and we agree that it is -~ it is
a matter which will ultimately have to be decided by
the whole Tribunal and referring it to Chambers will,
therefore, not result in a saving of time.

THE PRFSIDENT: Well, I suggested whet you
have already ssid this afterncon, lr. Comyns Cerr,
thet primarily this is @ matter for the whole Court,
but it may be that if we send it to Chambers we will
there be able to straighten it out to the satisfaction
of the prosecution and of the defense. Avparently
the defesne are prepered to cooperate toc a reasonable
extent end we take the cpportuvnity of meeting them
in Chambers. I think that is the wish of the Judges.

MR. COMYNS C4RR: If your Honor pleases. Ve
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have no objectio-, your Honor. My friend, Mr. Logan,

now suggests that Tuesday morning would be & more
convenient time to them than Monday, if thet would suit
your Honor equally well,

THE PRESIDENT: I fix Tuesday morning &t
nine o'clock with the concurrence of the Tribunal.

The witness 1s no longer required. He will
be releascd on the usuzl terms.

(Whereupon, the witness wes excused,ﬁ

THE PRESIDENT: Major Blakeney.

MR. BLAKENFY: May it pnlease the Tribunal:

Owing to mechanical difficulties we have not
quite comrlied with the rule of scrvice of documents.,

I am advised by the vrosceution that they have no objec-
tion, however.

My task is to present to the Tribunel addition-
al evidence bearing on the present state of the inter-
national law of concern to us in this case, as 1t is
to be discovered in the pronouncements and the aetions
of nations. Refore vrocccding to the proof I should
like, if I may, to ¢xplain briefly the method of
presentation which we prenose. It is in general that,
in so far as internetional law is to be regarded as

being & deseription of the prevailing standard of
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which conduct must of course be

conduct of nations --=

5 proved by cvidence as any other fact -- vwe shall nroduce

5 ¢vidence of it, But to the extent thet internetional

law is a jurisprudence of precedcnt -- may I say, “of

4|statute and deccision"? == it is perhars dcbatable

s [Phether the Tribunal will ex mero motu take cognizance

6 of it, as our courts do of their domestic law, or

7%cquirc it to be proved as is the usual oractice where

8 the municipal law of 2 forcign jurisdiction is con-
9¢crned. Out of nrecaution, we shall thercfore at

103prropriate times in the course of the defense tender

11¢vidence of such internationel law 2lso.

= Firstly, then, I shall offer proof of a

Bnumber of acts of nations heving vrobative forece on

Yhe questiors of the legality of resort to belligerent

1%ets, the responsibility of individuels therefor, and
181

B
e

19
¢a
20
priosccution exhirit 57.
o

cxhibit 57, the third paragranh:
22

licd points., £t the outset I wish to reed from the

nort of the Commission of Fnquiry Arpointed by the
aguc of Nations to investigatc the Appecl of China --

mmonly known s thc Lytton Commission revort --

I shall reced from page 35 of

"The declarations of vpolicy made in 1919
25

%Ed 1920 by the Soviet Governmcnt with rcgard to China

%g;licd a comnlete relinquishment of the srecial rights

T e e S
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which the Impcrial Government hed acquircd in C hina,
notebly those acquired in North llanchuria.

"In accordance with this policy, the Soviet
Government agreed to the regularisation of the fait
accompli by a ncw agreement. By the Sino-Russian
Agreement of May 31st, 1924, the Chin~sc Festcrn Rail-
way became a prurely commcrcial concern under joint
management, in which China also acquired z financial
interest. The Government of the U.S.S.R. had, how-
ever, the right of apnointing the General llanagcr
(who exercised extensive and ill-defincd nowers) and,
under the Lgrcement, the Government of the U.S.S.R.
exercised @ precponderant influence in the affairs of
the railway and was gble to retain the esscntizl parts
of its ecconomic intcrests in North Menchuria, £s
mentioned above, the Agreement of May 1924, concluded
with the Chincse Government at Peking, was not acccoted
by Mershal Cheng Tso-lin, who insisted on a se¢narate
Agrecement being concluded with himself, This Agreement
signed ir Septembcr 1924, was almost identical in its
tcrms, but by it the leasc of thc reilway was shortened
from cighty to sixty ycars.

"This Agrecment did not inaugurate & neriod
of friendly reclations bctween the U.S.S.R and the

edministration of Mershal Chang Tso-lin in Manchuria.
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"The convening of the confercnee which was
to deal with the meny questions left unsettled in the

twe Agrecments of 1924 wes rostponed on various ore-

texts. On two occasions, in 1925 and 1926, the General
Meneger of the Chincse Eastern Ra‘lway refused to
trensnrort troops of the Mershal on the railwey. The .
sccond ineident lcd to the errest of the General f
Menzger eand to an ultimstum from thc U.S.S.R. i
(Jenuery 23rd, 1926). Nor were these isolatcd inei-
dents. Nevertheless, the Chinese zvthorities persisted
in a2 poliey which wes dircctcd against Russian inter-
csts end which was rescnted both by the Government of
the U.S.S.R and by the Shitc Russicns.,

"After thce adherence of Manchuria to the
Nenking Govornment, netionzlist svirit inereesed in
strength, and the cfforts of the U.S.S.R. to maintain
predominating control over the railway were, morc than
c¢ver before, resented. 1In 'ay 1929, an attempt wes
made to liquidate the last rcmnsnts of the Russian
Sphere of intcrest. The attack started with & raid
on the Sevict consuletcs at verious vlaees by the
Chinese plice, who medec meny &rrests ond claimed to
have found evidence proving thet 2 Communist revolution
was being plotted by employees of the Soviet Government

end of the Chinese Festern Reilwey. In July, the
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telegraph cnd telephone systems of the rzilwoy were
seized, #nd meny importent Soviet organiéations end
enterprises were foreibly closed down. Finally, the
Soviet Manager of the railwey wes rcquested to hend
over the management to 2 Chinese appointee. He re-
fused to do so &nd was thereunon forbidden to carry
on his duties. The Chinese cuthoritiecs replaced freely |
members of the Sovict steff by their own nominees, many
Sovict citizens were arrcsted, tnd some were derorted.
The Chinese jinstified the violent ection tazken on the
ground thet the Soviet Government hzd broken its vledge
not to engage in propegonda dirccted egainst the
political e&nd social systems of China., The Soviet
Government, in its note of May 30th, denied the charge.
"In consequence of the forcible liquidetion
of the remcining Russian rights and interests, the

Soviet Government dceided to tike action., After the

e¢xchenge of scveral notesy it recall:d fromChina its

diplomctic and cemmercizl representatives, znd 21l its
nominces to posts in the Chinese Fastern Railway, and i
severed 2ll reilwey cemmunications between its terri-
tory £nd China. Chiné, likewise broke off recletions

with the U.S.S.R. end withdrew all Chinese diplomatic
officers from Soviet territory. Raids by Soviet

troops across the Manchurizn border begen and develovned
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into 2 militery invesion in November 1929. After
heving suffercd dcfeat and severe loss of prestige, the
Menchurien euthorities, to whom the Nenking Govern-
ment entrusted the settlement of the dispute, were
foreced tb accept the dcmends of the U.S.S.R. On
Dceember 22nd, 1929, @ Protocol was signed ¢t Hsbarovski
whereby the statu guo wes rec-established. During |
the dispute, thc Soviet Government hed elwzys teken +he§
position, in answcr to various memdrénda from third-
Power signetorics to the Pact of Prris, thet her E
action had bccn teken in legitimate self-defence end
could in no way be intcroreted 2s £ brecach of thet

cgrcement,
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The purpose of this evidence is to show that during
the period included in the Indictment hercin the
U.CeS0hey one of the prbsecuéing nations, cerried out
an invasion of Manchuria--for which invasion, it is
to be noted, neithcer was the U.S.S.R. censured by the
Lytton Commission nor wss it condemned nor punished
by the League itsclf or by any other authority.

at the timc of this invesion there were in
¢ffect the following treaties and conventions, to
the matericl parts of vhich I mcke reference: The
Covenant of the League of Nations, prosecution exhibit
23 (espeecizlly iarticle X), the Convention betwecn
Japan and the U.S.S.K. of 20 Januery 1925, prosecution
cxhibit 31 (see article V) and the Pact of Paris,
prosccution exhibit 32.

Our next documcnts reflect an event which 1is
perhaps unique: 4 judgment by netions in congrcss
asscrmbled upon aggressive conduct of one of their num-
ber. Thc document consists of execerpts from the
Officizcl Journal of thce Lezgue of Nations, dealing
with the gucstion of aggrcssion by the U.S.S5.K.
against Finland and with the sction of thce Leaguce
on the apnpeal of Finland, I tender the Journal for

identificction, and offor in cwidence the first

excerpt, dcfensc document Noe 475B.
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THE PRES1DELT: MWMr. Comyns Cerr,

ME. COMYNS CuRR: We must teke objcction to
this documcnt 475B, which is the first of the docu-
ments rcferrcd to in Mr. Logan's introductory speech
to which we tcok objection at the time, and reference
to which he omitted et the suggestion of the Presi-
dent.

In our submission it is entircly irrelecvent
to go into the question whether therc was some breach
by somc other country, whether or net a party to
these proccedings, of the same treatics which we are
accusing these defendants of ¢ brezch., That cen
throw no light on the true intcrpretation of the
treeties, and cen only result, if it results in any-
thing 2t 211, in e collateral inquiry as to the rights
and wrongs of thet particular matter, which inquiry
will bec cutside the jurisdietion of this Tribunal,
and greatly and unnecessarily prolong these proceed-
ings.

THE PRESIDENT: Under our Charter, Msjor
Blckeney, our only jurisdicticn is to try the Japan-
es¢ major war criminals, to use the expression in
the Charter. How do vou propose that this materizsl
should be uscd?

MR. BLAKENEY: I proposc thaot the Tribunal
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shouidvrcccivc ghiéwénd similar meterial to assist
it in determining what is the internztional law
under which these defendants stend accuscd.

THE PRASIDENT: You are not suggesting thet
any prior breach of the Pact of Paris completely
destroyed it?

Iilk. BLaKENEY: Thet statement is & correct
stetement of our position, except that I might qualify
it by saying that as 2 subsidiary point, not our main

pointe We do of course contend for the rule mentioned

by the President = day or so ago that a pact may fall

into desuetude as thc result of repeated violstions,

THE PRESIDENT: Such arguments are suggested
by a2 writer or writcers on international law,

This is & major question, Major Blakeney,
end I think we should consider it.

Do you wish to say any more?

Mik. BLoKENEY: I 2m prcpared, sir, to argue
it quite fully and desire to do so.

THE PHESIDENT: We would like to hear whatever
ergument you have to offer, or that Mr. Comyns Carr
hes to offer.

We will adjourn until half past nine Monday
morning.

Whercupon, at 1600, an adjournment







